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UNITED STATES VS. FOSTER. 
V.—Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 
= day of February, A. D. 1888, judgment was ordered to be entered as 

ollows: : 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said John G. Foster do have 
and recover of and from the United States the sum of one thousand three 
hundred and ninety-three %% dollars ($1,393.40). 


10 VI.—Application for, and allowance of, appeal. 


From the judgment rendered in the above-entitled cause on the 6th day 
of Feb’y, 1888, in favor of claimant, the defendants, by their Attorney- 
General, on the 6th day of March, 1888, make —— for, and give 
notice of, an appeal to the Supreme Court of the United States. 

Ronert A. Howarp, 
Ass’t Attorney-General. 
Filed March 6, 1888. 

Allowed in open court. 

WII. I. IAM A. RichHarpson, 
Chief Justice, 


1] In the Court of Claims. 
VII. 


JOHN G. Foster ) 
ru. No. 15462. 
THE UNITED Srarzs. j 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the con- 
clusion of law thereon, of the opinion of the court, of the judgment of 
the court, of the application of the defendants for, and the allowance of, 
an appeal to the Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington, this fourth day of September, 1888. 

[SEAL. ] JOHN RANDOLPH, 

Asset Clerk Court of Claims. 


(Indorsement on cover :) No. 1162. The United States, appellant, vs. 
John G. Foster. Court of Claims. Filed October 1, 1888. 
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CLARA WOOLWORTH AND 8. 


SUPREME COURT OF THE UNITED 


OOCOTOBER TERM, 1807. 


No. 339. 
DAVID J. HENNESSY, APPELLANT, 
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CLARA WOOLWORTH AND A R WOOLY 
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the nti our Lord one eight hundred | 
and of our Independence the 100th year. 


District or Minnesota: 28 8 
United States Cireuit Court, District of Minnesota. oe 
Ciara Woor wonrn & 8. B. Woo won 2 


ve. 
Davip J. Hennessey. 
Be it remembered that on this 13th of June, A. 2 3 


the complainants above named, by I. V. D. Heard, Esq., their 
itor, and filed in the clerk’s office of said court e 
the State court in the words and figures following, to wits 


pee 


; Return from State Court. 


2 mn the District Court for the Coun of Rameey, Second J 
| cial District and State of of Minnesota. 


Crara Woo.worts and 8. N Wootwoarn ~- 
0 
Damm. J. Hmmm. 


Complaint (in State court). 
The complaint of the plaintiffs shows to this court: 
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parti „ torclinod aad thet Shoal die | 
said 2 nt — no right, title, estate, lien, or interest 3 rs 
and for such other and further relief as to this court shal 


meet. 
I. V. D. 
Attorney for Plitifo, &. Pou, 2 


Duly. verified Nov. 6, 1882. 
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8 Brax or Mnmmora, County of Ramsey: 4 
District Court, Second Judicial District. : 
Crana Wootworts and 8. B. WooLwortH : 
5 

Davm J. Hennessy. : 
David J. Hennessy, sued by the name of Daniel J. Hennessy, as k 

defendant in the above-entitled action, for answer to the complaint 
of said plaintiffs respectfully shows and states to the said court— | 5 
I. u 
. That his true name is David J. Hennessy. — 
8 he U. a 
7 The said defendant, further answering, says that he claims an +h 
5 688 


nterest in said real estate as follows, to wit: That at said Ramsey | 
nty, on the 23rd day of December, 1881, said plaintiffs, by their 
ga gent, P. T. Kavanaugh, and the said defendant made, subscribed, 
=. executed, and delivered a contract in writing relative to said prem- 
i> -- ~ises, of which a true copy is set forth in Exhibit “A” attached to 
= this answer; that at the time of making said contract the said P. T. 
=. Kavanaugh was fully authorized by said plaintiffs and each of them 
to make the suid gontract as their agent aforesaid, and that the said 
ss G@efendant at the time of making said contract paid) the sum of 850 
therein referred to as earnest and in part Po of the price of 
at the said contract is 


rig x ny O° 
. 


. 2 hes 
2 tw 
* 


2 
~ 


bull in force, and that the said fifty dollars are still in the possession ; 
ol said plaintiffs; and said defendant further says that upon ex- 
& amination of the title to said premises there appeared to bea cloud Ju. 
1 upon the said title —that is to say, that one Patrick Hanlon 
4 had or appeared to have some claim thereon—but that aid pr 
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a dilond of title, as defendant is informed and believes, was and 
ue... curable and removable, and thereupon the said plaintiffs under- 
wok and promised to cure and remove said cloud of title in accord- 
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and — — to said defendant the deed of ¢ 2 

5 ance as provided thereby. 2 

That said ſormal tenders were not made earlier for the reasom 2 
that it was arranged and f iia 
that said plaintiffs woul 
gence proper measures for 
up of a certain administration and estate 
said property which had never been cleared up, a — 3 
things were done the said contract would be — t and ‘ne 
said property conveyed to said defendant. | 3 


III. 


That said defendant denies that his claim aforesaid is — 
that he wrongfully claims said interest or estate. pre: the: 
said defendant, by way of counter-claim, demands relief a inst 
said plaintiffs, that they may be required by the decree < the 
court to remove and cure the said of title and to Convey. tig 
said premises to said defendant upon the terms set forth ia saic 3 ny 
tract, and may be required in all other respects to perform theires 
contract. 

And that the said court may make such. decree and 3 

Af defer in favor of said defendant in that behalf and grant to 

defendant such other or farther relief as may be proper md 
premises, with the costs and disbursements of the action. 
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Received, at St. Paul, Minn., this 28rd day of Dec., A. D. 1 
David J. Hennessey, of Dubuque, Iowa, the sum of 6 
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now and at all times since the dey of December, . 

has been ready and willing to perform part the ch 

and entered into on that date himself and ‘you, thr 
. — P. T. Kavanaugh, for the purchase sale of 
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5 a WM. W. GASTON, | 

Notary Public, Minn. } 

Service of a copy of within is hereby admitted. : 
Dec. 15, 1882. 


I. V. D. HEARD, 


Plaintiff’: Att'y. 
F  _—>- Badoreed: Filed Januaty 9th, 1883. R. W. Bell, clerk. 
4 = 
Re in the District Court for the Second Judicial District, County of 
Ramsey and State of Minnesota. 


Ciara Wootworts and S. B. WOoorwonrn 


ve. 
Davip J. Hennessy, Impleaded as Daniel J. Hennessy. 
The reply of the plaintiff is as follows : 


L : 
The n admit the first paragraph of the answer. 3 
II. 4a 


The plaintiffs deny the second paragraph or subdivision of 
dme answer and each and every part thereof, except that tbeß 
Shore any knowledge or information sufficient to form a belief as io 

n there appeared to be a cloud on the premises referred to in 
er or as to whether Patrick Hanlon had or appeared to 
ae me claim thereon, and except that they admit the service of 13 
pon them similar to Exhibit ©,” * tender of money to plain @ . 
ad an —_ to ot thet tes the notes referred to in B. 
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any authority from 
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the —— by the said defendant of a 
to about ade but with —— 


afterward 
8. B. Woolworth of the alleged cloud referred to in the answer, 
requested — — in order to remove said yg 
tute certain p ing tn the — te court in reference to the anid: 
premises, which the said plaintiff immediately did, and aleo to ] 
mence a certain suit against the said Hanlon, which the said — 4 
worth was willing to do if he could do so; but — 
said Woolworth found, on investigation, could not proseeuts 8 
such a suit as the said "Hennessey reg uested or any other — 23 
the said alleged cloud without is ~ perjury, and did not de: 
so, and so informed the said Hennessy ; and these defendants fu 
ther aver that the said alleged cloud, if any exists, is wholly ine 
able, for the reason, among others, that it cannot, after due dil: 
be ascertained whether the said Hanlon is living or dead, 
for the reason that said Hanlon’s interest, if any he hen, in | 
premises is a fee to an undivided part thereof and not a mere c,, 
that suid Hanlon has never been a resident of Minnesota, and plaine:i¢ 
tiffs cannot ascertain, after due diligence, whether he was 

13 3 or — — —— would be his heirs if he is decens 5 
f ese plainti er aver that, notwithstanding ¢ ai te 
B. Woolworth 20 informed the said defendant of the said act, 
he, — 3232 pe 4 
comme and prosecu to ent B 8 
lon, which said Woolworth refused to 40 = aay Pe 

That thereupon the said 8. B. Woolworth was willing and ofs = : 
said defendant to procure and deliver a warranty deed of the d es 
premises on the terms aforesaid, and could have procured the samigo 
and that such deed would have vested in said defendant a fall's > a: : 
complete title to the premises, except as to the said 0 rn @ 3 
but that the said defendant then and there 2 2 ahd: 
offer and refused it; that thereupon the said 8, B. W fered: 
to, and was willing to, and ve procured. and 
defendant a similar deed if said defendant would 
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Pe That the said defendant 
aS visiting St. Paul at interva 
chat reason, and — — 


ſendant kept himself y 
lars, tender said fifty dollars 
before the commencement of this action; the plaintiffs farther a aver 
= that the said defendant is an attorney-at-law and a heavy dealer and 
ae a ag hen real estate, and has been for years, and well versed in- 
N wing agreom agreements of the character of Exhibit “A,” and that the 
mid plaintiffs have never dealt to any extent in real estate nor were 
— — the character of such agreements; that on or about 
the 12th day of September, A. D. 1882, and after said Woolworth re- 
Paaed 0 conveyance as aforesaid, said defendant caused to be re- 
BP oni *eorded in the office of the register of deeds of said county an instru- 
a “ment in writing substantially the same as Exhibit “A,” except that 
appeared to have been acknow by said Kavana long 
.. after ite execution, and that neither of said plaintiffs ever saw 
een or knew its contents till recorded ; that the said alleged 
Bee ment is one-sided and unconscionable and was intended by said 
* dant to tie up the said land and give him a long time to pay 
e for the. at or to —— thereon, to the great disadvantage of the 
Sy ple rposely so drawn by said defendant with in- 
cr wo obtain an 2 vantage over the rn. he well 


"Phat the said defendant well knew that the object of said 
AR Woolworth i in to any sale of said premises at 
was to make such sale immedi- 


not have made the same, and — defendant very well knew, 
_ plaintiff did not, but to tie up the land indefinitely, all of 
hic’ Be mone to the agreement of the said S. B. Woolworth 
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Stare or Mm ora, be: 


County of Rama, 


Clara Woolworth and 8. B. Woolworth came before m BS 


and, being duly sworn, doth say that 
above-entitled action ; that the 
— ledge, except as to those matters 
ion and belief, and as to those 
true. . 
CLARA WOOLWORTH 
8. R WOOLWORTH. 


Subecribed and sworn to before me on this 20th 
Dec., A. D. 1882. 


copy of the within is 
day of J. Horn, att y for defendant 
y of March, A. P. 1888. R W. Ball, clerk 
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tho sum or value of five 


In the District Court of the Second Judicial District of the 
State of Minnesota and for the County of Ramsey. 


Ciara Woo wonrn & S. B. Wool wonrn 
us. 
Davip J. Hennessy, Impleaded as Daniel J. Hennessy. 


To the honorable the said district court of the second judicial dis- 
trict of the State of Minnesota in and for the county of Ramsey : 


David J. Hennessy, your petitioner, respectfully shows that he is 
the defendant in the ‘above-entitled suit, and that said suit is a suit 


of a civil nature commenced in November, 1882, in which said suit 
eaid defendant has made defense by answer to the complaint of said 
laintifla, and that said suit is now pending in said district court, 
but has not been tried, and that the present term of said district 
coprt, is the first term thereof for which said suit has been noticed 
for trial and the first term of said district court whereat it could be 


tried. 
That the matter in —— in said suit exceeds, exclusive of costs, 
ndred dollars and exceeds, exclusive — 


costs, the sum or value of two thousand dollars; that your petitioner, 
the suid defendant, is a native of Ireland, in the United Kingdom 
of Great Britain and Ireland, and was at the time of the commence- 
* ment of said suit and still is an alien and a citizen and subject of 

mid United Kingdom of Great Britain and Ireland and a resident 
dl the State of Iowa, and that the said Clara Woolworth and S. B. 


Woolworth, the said plaintiffs in said suit, were each of them at the 


a time of the commencement of said suit and still are residents and 


citizens of the State of Minnesota, and that there is a contro- 

19 versy between r and a 
; citizen and subject state as aforesaid 

And your petitioner offers herewith a bond, with good and suffi- 

825 sureties, for his entering in the circuit court of the United 

for the district of Minnesota on the first day of its 

copy of the record in this suit and for paying all 

3 32 circuit court of the United States, 

y the act of Congress in such case made and pro- 


= ided, if said court shall hold that such suit was wrongfully or im- 


peti this h bl roceed 
tioner prays is honorable court to no 
n, except to make the order of removal — in the 
— to the 9 and bond and cause the record 
to be removed into said circuit court of the United States 


‘= K goa for the district of Minnesota aforesaid; and he will ever 


8 
** 


HENRY J. HORN, 


nn Defendant and | 
Saint Paul, Minn. 
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Srare or Minwesora, es ‘ 
County of Ramsey, ; 


David J. Hennessy, being duly sworn, says that he is 
named petitioner and knows the contents thereof, 
tition is true of his own knowledge, ex 


it to be true. 
DAVID J. HENNESSY. 


20 Sworn to and subscribed before me on this first day “ 
February, A. D. 1883. i 
w. d. GASTON, 


DLsxAL.] 
Notary Public, Rameey County, Minn. 
Endorsed: Filed February 5th, 1888. R. W. Bell, clerk. 


Know all men by these presents that we, David J. Hennessy, = 
principal, of Dubuque, in the State of Iowa, and Archibald 8. Cowley 2 
and Edmund Rice, Jr., both of the city of Saint Paul, — of <3 
Ramsey and State of Minnesota, sureties, are ory fy 2 3 
held and firml 7 bound unto Clara Woolworth and & B. Wool 1 
in the sum of five hundred dollars, to be paid to the said Clara’ 4 
Woolworth and 8. B. Woolworth, their heirs, executors, adminis 
trators, or assigns; for which payment, to be well and truly made, we 4 
jointly and 9 bind wate: sentry our heirs, executors, and al- 
ministrators, firmly Be fence — 2 
* with our seals and dated this second day of February, 1 a 

The condition of this obligation is as follows: Whereas the said: 
David J. Hennessy is ant in a certain suit of a civil natore. 8 
— | in the district court of the second judicial district of the: = 

of Minnesota, in and for the county of Ramsey, instituted be 
the said Clara Woolworth and S. R. Waolworth, plaintiffs th 
and said David J. Hennessy has petitioned the said district ¢ —. 
for the removal of said suit to the circuit court of the United £ on 
in and for the district of — under the act of Congr 8 — 
21 in such cases made and pro ae 1 


Now, if the said David 3.1 Bae thsaid 1 
enter in said circuit court of the United States, on — first ‘tret day off 5 
its next session, a copy of the record in said suit and shall well a 1 
truly pay 8 all costs that may be awarded by said circuit court of t ee 
Uni tes if said court shall hold that — suit was eee 
or impro —* 4 removed thereto, then this obligation to be void; other" 
wise in orce and effect and virtue. 
— our hands and seals this second day of February, A. n 


1883. 
DAVID J. HENNESSY. 
A. 8. COWLEY. saat] 
EDMUND RICE, In. 


. 
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Bee INNESOT 


2 a. 3 2 

5 n 3 

=. County of Rome, 
1 

2 


before me personally David J. Hennessy, A. 8. Cowley, and Edmund 
Nie, Jr., to me well known to be thesame sae who executed the 
“he bond, and each severally acknowledged the same to be his 
& 59 free act and deed. 

19 (sxat.] W. G. GASTON, 

4 44 Notary Public, Ramsey County, Minn. 

a ae Srarx or 2 1 

| County of Ramsey 


A. 8. my it Edmund Rice, Jr., upon oath doth say, each for 
himself, that he is one of the sureties above named; at he is a 
resident and freeholder of and in the State of Minnesota, and 
22 worth the amount of five hundred (500) ) dollars, specified in 
the foregoing bond, above his Tb and liabilities and ex- 
clusive of his property which is exempt from execution. 
A. 8. COWLEY. 
EDMUND RICE, Jr. 


7 ee. . and sworn to before me this 2nd day of February, 
Bee W. G. GASTON, 
Notary Public, Ramsey County, Minn. 


. Endorsed : The within bond and sureties approved and accepted. 
PTieb. —, 1883. W. Wilkin, district judge. Filed February 5th, 
1388. R. W. Bell, elerk. 


1 : ln the District Court of the State of Minnesota, County of Ramsey, 


Second Judicial District. 
Ciara Wootworts and S. B. Wool wonrn 


vo. 
Davip J. Hus, Impleaded as Daniel J. Heunessy. 


Ee 5 . 2 and proceedings herein and on the petition and 
5 bo the herein by the defendants in the above-entitled action, 


n the United States 


—— 6 cause, and that this cause be 
into the circuit court of the United States for the district 


Bated * A. D. 1888. 


+ ee 
* > #5 
So ee g , 
3 71 29 
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ar me 


is nnn R W. Ball, *. 
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Be it known that on this second day of February, A. D. 1883, came | 
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State or Mnnresora, 5 9 . 
Ramsey County, " Second Judicial Didried: 9 
2 4 r county and Bite 
o nnesota, hereby ve com 92 Be 
— record in the a 
n my office, and that the r 


paper writing with the o 
now remaining of record in : 5 
and correct copy and transcript of said original and the whole 49 
Witness my hand and seal of said court, at St. Paul, this 20th day es 
of March, A. D. 1888. 5 
R. W. BELL, Clerk. = 
Endorsed : Filed June 18,1888. H. E Mann, clerk, by O. J. Rey- a 
nolds, deputy. 3 
24 And afterwards, to wit, on the 19th day of June, 1888, he 
following order granting of compl leave to file — and 
to file answer to laint within thirty da — Am 


entered of record i —— ” page 6, in the 
figures following: 


25 Term Minutes. 
United States Circuit Court, 12 of Minnesota. June * 4 


Turspay Mornine, Jane 19th, 1888. 


Court opened pursuant to a ronment. 
Present: Hon R R. Neloon judge 


Crara Woo wont d al. ve. Davm J. Hennessy. 


Ordered, on motion of deſendant's counsel, that the 
have leave to file a croses-bill; and, on like motion, it is furt 
— that he have leave to file an answer to the 1 

ey ne within thirty days, and that such answer may be 

e defendant’s counsel. 


26 And afterwards, to wit, on the 19th day of July, A. D. 
the following answer to the original bill of . 
filed in words and res as follows, viz: 


Auer. 


27 Srars or Minnesota, Ou,uq̃ of Ramecy: 


In the Circuit Court of the United States for the District * 
Minnesota. 2 


Ciara Woo wont and 8. B. WOOC Ww rn 

on | 

Dam J. Hm nr, Impleaded as Daniel J. Hennessy. 
This defendant, now and at all times hereinafter saving and 1 


* * = 
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serving unto himeelf all benefit and advantage of exception which 
can or may be had or taken to the many errors, uncertainties, and 
e im in the said complainants said bill of complaint 

for answer thereto, or unto so much and such parts thereof 
as this defendant is advised is or are material or necessary for him 
to make answer unto—this defendant, answering, saith : 


; I. 
That his true name is David J. Hennessy. 


II. 


The said defendant, further answering, says that he claims an in- 
terest in said real estate as follows, to wit: That at said Ramsey 
county, on the twenty-third day of December, 1881, said plaintiffs, 
by their agent, P. T. Kavanaugh, and the said defendant, made, ex- 
ecuted, and delivered a contract in writing relative to said premises, 
of which a true copy is set forth in Exhibit “A,” attached to this 
answer; that at the time of making said contract the said P. T. Kav- 

; anaugh was fully authorized by said plaintiffs, and each of them, 
to make the said contract as their agent aforesaid, and that the said 
defendant, at the time of making said contract, paid the sum of fifty 
dollars ($50.00), therein referred to, as earnest and part payment 
| of the price of said premises as in said contract stated, and that the 
. said contract is still in force, and that the said fifty dollars 
28 are still in the possession of said plaintiffs; and said defend- 
Me ant further says that upon examination of the title to said 
oe ises there a 5 to be a cloud upon said title —that is to say, 
121 ase: i one Patrick Hanlon had, or appeared to have, some claim 
> thereon, but that said cloud of title, as defendant is informed and 
re eae and is curable and removable, and thereupon the said 
a 3 undertook and promised to cure and remove said cloud of 
in accordance with the terms of their said contract in that 
debe but that they have not as yet cured or removed the said cloud 
el title; that the said defendant has always been ready and willin 
ee is ready and — to perform his part of said contract, an 


ee nas duly tendered performance thereof on his part prior to the com- 
meren of this suit, to wit, at said Ramsey county, on the eighth 

8 of November, 1882, to the said P. T. Kavanaugh, as agent for 
fe “the said plaintiffs, i in accordance with a written notice then and 
— served upon said P. T. Kavana as agent of said plaintiffs, 
of which said written notice is attached, marked B. " 
8 o at said Ramsey county, on the 8th day of November, 1882, 
a = a written notice then there served upon 
a Dian is hereto a 7 
in stated, did, in fact, 
yy therein mentioned and 
execute the said 


1 
er 
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provided thereby. 


arranged and 
the said plaintiffs would to institute with becoming diligence © «7 
proper measures for ng the said cloud and theclosingupefa ~~ 
certain administration and estateaffecting the title tothe said property /; 
which had never been closed up, and that when these things were 
done the said contract would be carried out and the said 4 4 
conveyed to said defendant. Defendant admits that said 4 
have been during the time mentioned in said complaint inthe eo ö; 
stant, actual, and lawful possession of said premises, and are in p- 
session thereof, subject, however, to the right of the defendant s 
herein stated. 3 

The said defendant denies that his claim aforesaid is wrongful x- 
that he wrongfully claims said interest or estate. 2 

And this defendant denies all and all manner of unlawful I- 
bination and confederacy wherewith he is by the said bill d. 
without this, that there is any other matter, cause, or thing in bs 


said complainants’ said bill of complaint cuntained ma 

essary for this defendant to make answer unto and not herein 
30 and hereby well and sufficiently answered, confessed, tray> 

ersed, and avoided or denied, is true to the —— oe 
lief of this defendant; all which matters and things this sas 
is ready and willing to aver, maintain, and prove as this rae 
court shall direct, and humbly prays to be hence dismissed win 
his reasonable costs and charges in this behalf most wrongfully u : 


tained. . a 
DAVID J. HENNESSEY. 2 
HENRY J. HORN, 2 
Counsel for 
$1 Exuisir “A.” 


Received at St. Paul, Minn., this 23rd day of Decem 
1881, of David J. Hennessy, of Dubuque, Iowa, the su 
dollars as earnest and in part payment of price of lots 
nine (9), in block twenty (20), of 4 i 
Paul, Minn., which, as the authorized 
and 8. B. Woolworth, her husband, of the te, 
I have bargained and sold to the said Hent i 
dollars ($10,000), to be paid, and which the said Hennessy stipulates 5 
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nances thereunto belonging, and after the said Hennessy shall have 
been furnished by the said Woolworths with a complete, official, and 
certified abstract of title to said property, which shall show title as 
aforesaid in them thereto, and nineteen hundred dollars on or be- 
fore one year, and nineteen hundred dollars on or before two years, 
and nineteen hundred dollars on or before three years from the 
time of the delivery of deed as aforesaid and the giving to the said 
Hennessey of * of said premises and the emoluments, with 
interest from the date of such delivery and giving of possession at 
the rate of seven per centum per annum, payable annually, except 
in case of a note taken up before due, and the three last-mentioned 
sums are to be secured by mortgage back on the said premises, and 

the said Hennessy is to assume, from and after the last-men- 
32 tioned date, and from and after that date only, a certain 

. note aud mortgage for eighteen hundred dollars, made Au- 

gost 10th, 1880, and running from Seth B. Woolworth and Clara 
Woolworth, his wife, to Edwin W. Rice, which said mortgage is 
recorded in the office of the register of deeds of Ramsey county, in 
Book 59 of. Mortgages, on page 218, and which the said Hennessy 
agrees, under and in accordance with the stipulations herein con- 

ned, and each of them, to pay when due. It is, moreover, agreed 
that if there are any clouds or defects on the title to the said prop- 
erty they and each of them shall be removed and cured with becom- 
ing diligence by the said Woolworths, if removable and curable, and 
if not removable and curable the aforesaid fifty dollars is to be re- 
fanded and this contract to be void at the option of the said Hen- 
nessy, and to be void also at the uption of the said Henn in the 
event of the neglect or failure on the part of the said Woolworths 
to remove or cure within a reasonable time and all remov- 
able & curable clouds or defects that may be on said title. 

P. T. KAVANAUGH, 
Agent of Clara Woolworth and & B. Woolworth. 
: DAVID J. HENNESSY. 


Exursir B.“ 
Sr. Paut, Mi., Nov. 7th, 1882. 


P. T. Kavanaugh, agent of Claia Woolworth and & R Woolworth: 


mate — . 8 
Tau are hereb 
— * 
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to perform his 


day of December, 1881, 
* of the contract made 
imeelf and Clara Woolworth and 8. B. 


Wool- 
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the conveyance to him in good faith of the ‘said lots im ascorda ee 
with the true intent and spirit of the stipulations of said contre, | > 
and he now and herewith tenders you, for and in behalf of the said. ~~ 
Clara Woolworth and 8. B. Woolworth, for such convey D al 8 


„ 0 


— for in said contract, and’ 
is other stipulations contained in 
DAVID J. HENNESSEY.- | 
34 Exuisit C.“ ae 
Sr. Paul., Minn., Nov. 7th, 1882. 
Clara Woolworth and S. B. Wool worth: | 
You and each of you are hereby notified that the undersi ia nos 


and at all times since the 28rd day of December, A. D. 1881, hasbeen’ 
— and willing to perform his part of the contract made and en- 
te 
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into on that date between himself and you, through ar 


agent, P. T. Kavanaugh, for the purchase and sale of lots four ee 
and nine (9) in block twenty (20) of Robert & Randall's addition to 
St. Paul, Minnesota, and that he now and hereby demands of 1 

the fulfillment, as far as possible and i of your 
suid contract and the conveyance to him in good faith aig «+ 
lots in accordance with the true intent and spirit of the stipalati as’ = 
of the said contract, and he now and herewith tenders you for eudh Mee 
conveyance and fulfilment of contract the sum of twenty-four hum * 
dred and fifty (2,450) dollars in legal tender or United States W 
and he declares himself now as heretofore ready and he now and |” 
hereby offors to make, execute, and deliver at any time to you ‘or: F 
either of you as you may elect and direct the notes and mc yee 
—— for in said contract, and to oumply with each and every of 
is other stipulations contained in said contract. ae 
DAVID J. HENNESSEY. 


35 «Strate or Mixwesora, \ aie Ye 
County of Ramsey, : 

David J. Hennessey came before me personally, and, 
sworn, doth say that he is the defendant in the abo 
that the foregoing pleading is true of his own know 2 
to the matters which are u stated on his i hes 
lief, and as to those matters that he believes it to be trae. ee 

DAVID J. HENNESSEY: GS 


— and sworn to before me on this 18th day of July, A. N 
| HOWARD H. CLEVELAND, 
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Notary Public, Ramesy County, Minacesta; 
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ln 
Se Endoreed: Filed July 19, 1883. Oscar B. Hillis, clerk, by Fred. ! 
: — P. Barnett, deputy. f 
aa 2 36 And afterwards, to wit, on the 3rd day of September, 1883, ' 
8 } a replication to the answer was filed in this cause in the words ' 
8 and figures following, viz : : ) 
= Replication : 
. 37 la the Circuit Court of the United States for the District of : 
. Minnesota. . 
a : : Crank Woorwonrn and S. B. Woor wonrn 
= — 
: Davm J. Hennessy, Impleaded as Daniel J. Hennessy. 
Tcl be replication of said plaintiffs to the answer of said defendant, 
These repliants, saving and reserving unto themselves now and at 1 
all times hereafter all and all manner of benefit and advantage of , 


exception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto, say that they will aver, 
maintain, and prove their complaint herein to be true, certain, and 
sufficient in law to be answered unto, atid that the said answer of 
the said defendant is uncertain, untrue, and insufficient to be re- 
‘ plied unto by these repliants, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby and suf- ' 
ficiently replied unto, confessed or avoided, traversed or denied, is 
true; all which matters and things these repliants are and will de 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray as in their complaint they have already 


prayed. | 
: I. V. D. HEARD, 
ae Solicitor and Counsel for Complainants, St. Paul, Minn. 
endorsed: Filed Sept. 3, 1888. O. B. Hillis, clerk. 
28 And afterwards, to wit, on the 19th day of July, A. D. | 
% . . . -_ 1888, the following cross-bill was filed, said bill being in the 
=. words and figures following, viz: q 
a Orose- Bill. 


309 Srate or Minnesota, County of Ramsey: 
25 Insa the Circuit Court of the United States for the District of Minne- 


oecd oer eee ee 0 a a „ a K 


sota. In Equity. y 

PS Davip J. Humer 3 
ay v2. 0 
* Ca A Woot wonrg and 8. B. Wootworts, Her Husband. 
0 the honorable the judges of said circuit court of the United I 
States ſor the district of Minnesota: ‘ 

0 


David J. Hennessey, the above-named plaintiff, who was at the 
n 2 
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time of the commencement of the 
this bill is filed and is a native of 


a resident of the State of Iowa, brings this his Ireland 


court of the second judicial district of the State of Mi 
in and for the county of Rameey, i i 
in said original action made and 
ring and claiming in substance 
and S. B. Woolworth had been 
‘thereto in the constant, actual, i 
following-described real estate si being 
40 the said county of Ramsey and State of Minnesota, to 
lots four (4) and nine (®), in block twenty (20), in Robert ¢ 
Randall's addition to Saint Paul, and that the said David J. H 
nessey wrongfully claimed to have some estate or interest 
or lien upon the same adverse to the plaintiffs, and wherefore 
Clara Woolworth and S. B. Woolworth demanded, under the 
of the State of Minnesota in such case made and —.— 8 * 
such ad verse claim and the rights of the parties, respectively, be 
determined, and that it be adjudged that the said David J. Hen- 
nessey had no right, title, estate, lien, or interest in the same, and or 
such other and further relief as to the said district court should: 
seem meet, and that the said David J. Hennessey was duly served: © % 
with process and appeared in said action and made answer to s 
suid complaint denying that his claim was wrongful, and * 1 
affirmatively his interest and claim in said premises as set in 
this cross-bill, and that the said action in said district court u 
afterwards, upon the petition of your orator and the acts of Cons: % 
gress in such case made and 122 duly removed from said cout: 
to your honorable court, and that thereupon your honorable ee 
ordered a repleader as follows, to wit, that the said original eo 
plaint should stand as a complaint in equity in your bones. 
court, and that the said David J. Hennessey might file an answer; 
thereto, which he has done, and which said answer sets forth the facts. 
hereinafter set forth in this cross-bill, and that he might also ee 
cross-bill in said action net said Clara Woolworth and & B2& 
Woolworth in your court to the end that he : 
41 have the relief there prayed, and so your orator cc . 
by this cross-bill es follows, to wit: That at said * 
county, in the State of Minnesota, on the ee rye" Derk 
cember, 1881. said Clara Woolworth and S. B. Woolworth, by theif. 
t, P. T. Kavanaugh, and your orator made, executed, and Ge. 
livered a contract in writing relative to the said premises, of which: 
a true copy is set forth in Exhibit “A,” attached to and 
of this bill; that at the time of making said contract the said 
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* was fully authorized by the said Clara Woolworth and 
8. B.-Woolworth, and each of them, to make the said contract, as 
their agent aforesaid, and that your orator, at the time of making 
a said contract, paid the sum of fifty dollars, therein referred to, as 
ve earnest and part payment of the price of said premises as in said con- 
‘3 tract, and that the said contract is still in force, and that the said fifty 
dollars are still in the possession of said Clara Woolworth and S. B. 
2 Woolworth; and your orator further says that upon examination of 

955 | the title to said premises there appeared to be a cloud upon the said 
5 title — that is to say, that one Patrick Hanlon had or appeared to ha ve 

some claim thereon, but that said cloud of title, as your orator has 
been advised. informed, and believes, was and is curable and re- 
movable; and thereupon the said Clara Woolworth and S. B. Wool- 
worth undertook and promised your orator to cure and remove the 
said cloud of title in accordance with the terms of their said contract 
in that behalf, but that they have not as yet cured or removed the 

. said cloud of title; that your orator has always been ready and will- 
ing, and is still ready and willing, to perform his part of said 

42 contract and has duly tendered performance thereof on his 
part prior to the commencement of this suit, to wit, at the 

said Ramsey county, on the 8th day of November, 1882, to the said 
P. T. Kavanaugh, as agent for the said Clara Woolworth and S. B. 
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served upon said P. T. Kavanaugh, as their said agent, a copy of 
which said written notice is hereby attached, marked B,“ and made 
of this bill, and also at said Ramsey county, on the 8th day of 
ovember, 1882, in accordance with a written notice then and there 
served u the said Clara Woolworth and S. B. Woolworth, and 
each of them, a copy whereof is hereto attached, marked C,“ and 
made part of this cross-bill, and that your orator as therein stated 
did in fact then and there tender the amount of money mentioned 
and therein described, at the same time offering to execute the said 
notes and mortgage as therein set forth, and that notwithstanding 
the said demand of yuur orator iu said written notice that said Clara 
Woolworth and S. B. Woolworth should perform their said contract 
and execute to him the said deed of conveyance, and notwith- 
— ene tenders, and that notwithstanding your orator has 
always been ready and willing to 12 the said contract on his part, 
as the said Clara Woolworth aud S. B. Woolworth have always well 


nor has either of them performed their said contract, and 

ve not executed to your orator the deed of conveyance as pro- 
vided thereby; that the said formal tenders were not made earlier 
for the reason that it was a and agreed by the said 
Clara Woolworth and 8. B. Woolworth and your orator that 

the said Clara Woolworth and S. B. Woolworth would pro- 
ceed to institute with becoming diligence measures for 
3 val of said cloud and the closing up of a certain estate af. 
=~ + (fecting the title to the said property which had never been closed 
up and that when these things were done the said contract would 
do carried out and the property conveyed to your orator, and your 
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Woolworth, in accordance with a written notice then and there 


known, the said Clara Woolworth and S. B. Woolworth have not 
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Minn., which, as the authorised 
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orator insists that the contract shall be carried out and 9 1 — 
2 — rth, an dint 
on, dem execute to — the said conveyance for thesaid — an 
ng all times read idy and willing to do and * ns 
— his part to be done and performed under the said contrast. Tot „ 5 
end, therefore, that the said Clara Woolworth and 8. B W 
and each of them, may answer all and singular the matters | 2 
things in said cross-bill set forth, and that your orator ma r. a 
lief in the premises—that is to say, that the said Clara Woolworth 
and S. B. Woolworth may be decreed specifically by your honorable “7; 
court to perform the said agreement and contract and to cureand = = 
remove the said cloud upon the said title of said premises and to 
make, execute, acknowledge, and deliver to your orator a sufficient. 2 
deed of conveyance—that to say, a — warranty deed of thessid © 
premises as provided and required by thie said t or con- .- = 
tract, — — being ready and willing, aforesaid, as he has al. 
ways 9 and willing, to perform and do all matters and 
things to de by him performed and done under said contract on his 
rt, and that yous orator may be fully indemnified and 2 f 
by ti the said Clara Woolworth and S. B. Woolworth for his loss and 
damage by the delay of the said Clara Woolworth and g. B. 
44 Woolworth in complying with their said contract, and thet 
an account be taken in that behalf and the amount thereof . 
be ascertuined by or under the direction of your honorable (5, 
and that the said Clara Woolworth and S. B. Woolworth be ort 2 
to pay the same to your orator with the costs and disbursements, “4 
herein, and for such other and further relief in the premises as may =: 
seem to your honors meet and the case of your orator may . 
may it please your honors to grant unto your orator a writ 
na, to be issued out of said court, to be directed to said Clara. 
oolworth, and that they, at a certain day and under a certain 
penalty therein set forth, be and appear before your honorable e 
and then and there full,  direptrend perfect answer make to all 8 2 
singular the premises, and to stand, perform, and abide such 
further order or decree therein as your honors may direct, and t 
your honors may make such further and other order and decree 
— such other proceedings, if need be, and require the said Clara War bed 
worth and B Woolworth to appear an answer or plead tof 
said cross-bill and to abide such order and decree as your | | ox 
may make in the premises. 2 will 1 


Counsel of Denia 1 a 
45 Exazert “A.” re 4 


Received at St. Paul, Minn., this 23rd day of Dec., 1881, of! — i 
J. Hennessey, of Dubuque, Iowa, the sum of fifty dollars as ot. 
and in part payment of the of lots four (4) and nine GN 
block twenty 105 of Robert K Randall's addition to Saint 

t of Clara Woolworth ond 
ed city and — 
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Woolworth, her husband, of the 
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bargained and sold to the said Hennessey for ten thousand dollars 
to be paid and which the said Hennessey stipulates to pay as follows, 
to wit, twenty-five hundred dollars, less aforesaid earnest money, on 
delivery to the said Hennessy of good warranty deed, with full cov- 
enants, which shall convey to the said Hennessy from the said Wool- 
worths good, clear, and perfect title, except as to the notes und mort- 
gages hereinafter mentioned, to said property and to all improve- 
ments and appurtenances thereunto belonging, and after the said 
Hennessy shall have been furnished by the said Woolworths with a 
complete, official, and certified abstract of title to the said property, 
which shall show title in them thereto as aforesaid, and nineteen 
hundred dollars on or before one year and nineteen hundred dol- 
lars on or before two years and nineteen hundred dollars on or 
before three years from the delivery as aforesaid and the giving to 
said Hennessy of possession of said premises and the emoluments, 
with interest at the rate of seven per centum per annum, payable 
-annually, except in case of a note taken up before due, and the three 
last-mentioned sums are to be secured by mortgage back on the said 
— the said Hennessy is to assume, from and after the 
entioned date and from and after that date only, a certain 
note and mortgage for eighteen hundred dollars, which 
46 laintiffs made Au 10th, 1880, and running from Seth B. 
Woolworth and Woolworth to Edwin W. Rice, which 
said mortgage is recorded in the office of the register of deeds of said 
Ramsey county, in Book 59 of Mortgages, on page 218, and which 
the said Hennessy agrees, under and in accordance with the said 
— — herein contained and each of them, to pay when due. 

t is, moreover, agreed that if there are any clouds or defects in 
the title to the said property they and each of them shall be re- 
moved and cured with becoming diligence by the said Woolworths, 
and if not removable or curable the aforesaid fifty dollars is-to be 
refunded and this contract to be null and void, at the option of the 
said Hennessy, and to be void, also, at the option of the said Hen- 

„ in the event of the neglect or failure on the part of the said 
Woolworths to remove or cure the clouds or defects which may be 


P. T. KAWANAUGH, 
Agent of Clara Woolworth and & B. Woolworth. 
DAVID J. HENNESSY. 


Witnesses : 
H. A. ESTES. 
H. M’CARTHY 


Sr. Paul., Minn., Nov. 7th, 1882. 


. T. Kavanaugh, agent of Clara Woolworth and B. B. Woolworth: 
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| notified that the u is now and at all 
i=. times 155 the Bra day of December, 1881, has been ready and 
Willing to perform his part of the contract made and entered into 
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on that date between himself and Clara Woolworth and 8. 
worth, through you, their agent, for the purchase and sale 
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mands of the said Clara Woolworth and 
fillment, as far as possible and practicable, of 
contract and the conveyance to him in good 


atk 


in accordance with the true intent and spirit of the tions : 
said contract, and he now and herewith ey = in be- 
half of the said Clara Woolworth and 8. B. Woolworth, for such — 


conveyance and fulfillment of contract, the sum of t 
dred and fifty dollars in legal tender or United States 
further declares himself ready, as he has always been, 
hereby offers to make, execute, and deliver at any time 
Clara Woolworth and 8. B. Woolworth. or to either of 
notes and mortgage provided for in said contract, and to 
with each and every of his other stipulations contained in 
tract. 

DAVID J. HENNESSY. 
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Sr. Paul, Minn., Nov. 7th, 1882. 
Clara Woolworth and S. B. Woolworth: 


You and each of you are hereby notified that the undersigned, is 
now and at all times since the 23rd day of December, 1881, has been = 7 
ready and willing, to perform his part of the contract made and en- 
tered into on that date between himself and you, through your agent, 
FP. T. Kavanaugh, for the purchase and sale of lots four and nine, in 
block twenty, of Robert & Randall’s addition to Saint Paul, Minne. 
sota, and that he now and hereby demands of you fulfillment, as ur 
as possible and practicable, of your part of the said contract, and tb 
conveyance to him in good faith of the said lots in accordance with = 
the true intent and spirit of the stipulations of the said contract al 
he now and herewith tenders you for such convey and fulfill 
ment of contract the sum of twenty-four hundred and fifty (2,450) 
dollars in legal tender or United States notes, and he declares himeehf. 
now, as heretofore, ready, and he now and hereby offers to maka.” 
execute, and deliver at any time to you or either „as you may 
elect and direct, the notes and mortgage provided for in said do. 
tract and to comply with each and every of his other stipulations 
contained in said contract. ai 


Endorsed: “ Filed Ju 
P. Barnett, deputy.” 


1 fe” , " 
* es het be 
a es. 
> ae . 
n 
ae “oe ve 
1 * 
Pies, fie ge 
i * 


a Ah en sad, : 
5 1 oO 3 
1 2 1 


fe ee aoe 


* nl ort 


> ae 
— 1 
gt 
„ “ 


es 


24 DAVID 3. HENNESSY V8. CLARA WOOLWORTH ET At. 


on the herein-named defendant, Clara Woolworth, personally 
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Chancery Subpana & Marshal's Returns. 


50  -Unirep States or AMERICA, ! ii 
: District of Minnesota, ’ 


The President of the United States of America to Clara Woolworth 
and S. B. Woolworth, Greeting: 


You are hereby commanded to appear before our judges of our 
circuit court of the United States of America for the district 
of Minnesota, at Saint Paul, in said district, on the first 
Monday in the month of September next, to auswer the bill of com- 
plaint of David J. Hennessy this day filed in the clerk’s office of 
said court, in said Saint Paul, then and there to receive and abide 
by such judgment and: decree as shall then or thereafter be made 
upon pain of judgment being pronounced against you by default. 

To the marshal of the district of Minnesota to execute. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at St. Paul afore- 
said, this 19th day of July, in the year of our Lord one thousand 
eight Lundred and eighty-three, and of our Independence the 108th 

ear. 
: (Circuit Court Seal.) 
; OSCAR B. HILLIS, Clerk. 


Menuoranpum.—The within - named defendants notified that unless 
they enter their appearance in the clerk’s office of said court, at Saint 
Paul aforesaid, on or before the day to which this writ is returnable 
the complaint will be taken against them as confessed and a decree 


entered accordingly. 
OSCAR B. HILLIS, Clerk. 
HENRY J. HORN, | | 
Complainants’ Solicitor. 


Endorsed: “ Filed July 6th, 1883. O. B. Hillis, clerk.” 


Unrrep States oF America, |... 
125 District of Minnesota, bas 


I hereby certify that I have served the annexed chancery — 
handing to and leaving with her a true thereof, at St. Paul, in 
said district, on the 6th day of August, 1883. 
BX | H. R. DENNY 
| U. 8. Marshal, 
By CHAS. REICHOW, Deputy. 


J,. 


1 


U. 8. M. fees, $4.64. 
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I beroby certify that I have served the annexed chaiicery su a 
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the borein- named defendant, 8. B. Woolworth, y by 
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51 And afterwards, to wit, on the 3rd da 


on whose motion it is ordered that the appearance of 


The joint and several answers of Clara Woolworth and S. B. Wool: 8. . 


orrors, uncertainties, and other imperfections in the said bill e 


to make answer unto, answering, say and each says: 


Davi 3. 2 ak. 
handing to and leaving with him a true — Be Pol 
in said district, on the rd day of A 1851 “4 

E A. R DENNY, | 4 


Marshal, 
By CHAS. REICHOW, Deputy. 


day of September, A. D. ) 3 
1883, the following appearance of d — by I. V. D. D. 
Heard, Ea. their solicitor, was entered of record in the chance, 
rule register, page 89, in the words and figures following: 
Appearance. 
Davm J. Hummer 
vo. 


CLA nA Wootworts and 8. B. Woo.worrs. e 
And now come the defendants, by I. V. D. Heard, ek „ solicitor, a 


ants be, and the same is hereby, entered. 


52 And afterwards, to wit, ou the 8rd day of September, A. D. 3 
1883, the followi wing answer of the defendants was filed, said © 
answer being in the words and figures following: i 


Answer 0 3 

88 In the Circuit Court of the United States for the District of 77 
Minnesota. In Equity. ak 

Davip J. Hennessy 1 


ve. 
Ciara Wootworts and S. B. Woorwonrn, Her Husband. . 


worth, her husband, to the bill of David J. Hennessy, coms q 
plainant. 4 


These defendants, reserving to themselves all — and 2 
tage of exception which can or may be had or taken to the mag 


tained, for answer thereunto or unto so much and such parts t — = 
as these defendants are advised are material or necessary for thus 


These defendants are not informed and have no e 0 5 
N plaintiff was at the oommene 1 
the original action referred to in said bill or since a native of I. 2 
land, in the Kingdom of Great Britain and Ireland, or a subject og 
a citison of « foreign state, whether of the Kingdom of Great B 


W acy te dl mardiper, agri 

¢ the citisouship and — 

fendants as stated. 
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the action in the district court of the second judicial district, the 

filing of the complaint therein, its substance as stated, the 
54 service of process on said Hennessy therein, his answer 
7 thereto as A the removal of said action from the State 
court to this court, the order of repleader, the filing of said Hen- 
nessy’s answer in accordance therewith, and the order for filing 
plaintiff's cross-bill herein. 


sota or elsewhere, on the 23rd of December, A. D. 1881, or at 
any other time, said Clara B. Woolworth and S. B. Woolworth, or 
either of them, by their agent, P. T. Kavanaugh, or otherwise, or 
the said defendants, or either of them, by P. T. Kavanaugh, or other- 
wise, and the plaintiff, or otherwise, made, executed, and delivered 
a contract in writing, of which a true copy is set forth in Exhibit 
| A, attached to and made a part of the complaint, or any contract 

a in writing or any contract whatever. 
— And these deſendants deny, and each of them denies, that at the 
. time of the making of said alleged contract, or at any other time, 
the said P. T. Kavanaugh was fully or at all authorized by the 
said Clara Woolworth and S. B. Woolworth, or either of them, 
55 to make the said contract as their agent, as alleged in the bill 

} or otherwise. 

These defendants have been informed that the plaintiff, at the 
time “ Exhibit A” is all to have been executed, paid to the 
said Kavanagh the sum of fifty dollars, referred to in said alleged 
exhibit as attempted earnest money and attempted part payment of 

the alleged price of the premises described in said exhibit, but they 
do not know such to be the case, and leave the plaintiff to make 
such proof thereof as he shall be advised. 

These defendants deny, and each of them denies, that said alleged 
contract is still or ever was in full force and effect, or of any force 
or effect whatever, or that the said all fifty dollars are or ever 
were in the possession of said Clara Woolworth and S. B. Wool- 
worth or either of them, or any part thereof. 

ae These defendants deny that upon.examination of the title to said 
premises, or otherwise, appeared to be a cloud upon the title 
do the premises described in the complaint, or that Patrick Hanlon 
a to have some claim thereon, or that said alleged cloud was 
odr is curable or removable, or thet the said defendants undertook or 
promised plaintiff to cure or remove said all cloud in accord- 
ano with their alleged contract or otherwise, but these defendants 
=: admit that they have not cured or removed said alleged cloud, and 

damit that said plaintiff requested said S. B. Woolworth to have 
ie.’ | “These defendants deny that said plaintiff has always been ready 
ing to his part of said alleged contract or has duly 
ip on his. prior to the commencement of 


t, or at all, except that they have been informed and believe 
th ntiff made a P. T. B porting to be in 
‘with “ B” of the bill, 
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They deny that at the — 2 Ramsey and State of Minne- 
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58 8. B. Woolworth of the alleged cloud referred to in the 


' dimterest, if any he has in the premises, is a fee to one undiy 
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with said exhibit, and that such notice was served as alleged, and, 
tendered said money and offered to execute said 1 “a 
56 however, coupled with the condition that said ap ee 85 
must be removed, which said plaintiff well knew then and 
there had not been done and could not be done. 2 
And these defendants deny that they have always well knoen 
that said plaintiff was ready or willing to perform his part of said 
alleged contract, but they admit they have not executed a convey- 
ance to said plaintiff for said premises. 
And these defendants deny that it was ever arra or 
by the said Clara Woolworth and S. B. Woolworth said 9 9 
that the said Clara Woolworth and 8. B. Woclworth should proceed © & 
to institute with becoming diligence proper measures for the ?- 
moval of said alleged cloud or the closing up of a certain estate 
affecting the title to said property which had never been closed u 
or that when these things were done the said alleged contract wou 
be carried out and the property conveyed, except that said 8. N 
Woolworth qualified his denial of the above as hereinafter stated. : 
These defendants further allege that before the alleged execution 
of said Exhibit “A” said defendant, 8. B. Woolworth, verbally © = 
agreed to sell said premises to said plaintiff, if the transaction was 
completed at once, for the verbally agreed price of $10,000—§2,500 ~~ 
to be at once paid in cash and the balance in different payments, 3 
and in the assumption by said plaintiff of a mortgage upon =. 
said premises, amounting to about $1,800, but with the 5 a. 
viso and understanding and agreement by said plaintiff with A 
Woolworth that if there were any clouds upon or defects in the ti 
not at once removable or curable the said verbal contract was | 

57 to de void, and the said 8. B. Woolworth never authorised: | 
the said Kavanaugh or any one else to enter into any other 
contract or to receive any money in the 42 — 1 except. upon bs 
proviso, understanding, and agreement id. 2 
That some time afterward the said plaintiff informed , 


mies 


bill, and requested the said: plaintiff, in order to remove 4 
alleged cloud, to institute certain proceedings in the probate ef 
in reference to the said premises, which the said plaintiff immed ~ 
ately did, and also to commence a certain =e the Hanlaas 
referred to in the bill, which the said 8. B. Woolworth was willing: <; 
to do if he properly could, but that the said Woolworth found, on 2 
investigation, which was the fact that, he could 3 eh 
suit as the said Hennessey and requ or any otter = 
suit or proceeding to remove said alleged cloud, without committing: 
perja , and did not do so, and immediately thereafter so informer 
all 
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ennessey; and these defendants further aver that the em! 45 2 
cloud, if any existe, is wholly incurable,-whether ssid Hage-:7 
lon is living or dead, and also for the reason that seid Hanse 
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interest therein, and not a mere cloud; that said Hanlon han 
resided in Minnesota, and that plaintiff cannot ascertain, aſü 
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diligence, whether he was ever married, or as to who would be his 
heirs if deceased.. 4 i 
That, notwithstanding said S. B. Woolworth so informed tlie said 
intiff of the eaid matters long before said suit in the State cou 
the said defendant, still insisted that the said suit be commen 
against suid Hanlau and prosecuted to final judgment, which said 
S. B. Woolworth refused to do. 
pon and long before said al tender the said S. B. 


Woolworth was willing and offered the sai „ to procure and 
deliver to the plaintiff a warranty deed of the said premises in ac- 


cordance with the terms of said verbal agreement, and could have 

’ procured the same, and that said deed would have vested in said 
plaintiff a full and complete title to the premises except as to said 
alleged cloud, but that the said plaintiff then and there and long 
before his alleged tender of performance rejected said offer and re- 
fused it. ) 


| That thereupon and long beforesaid alleged tender said W ool- 
= a 7 worth offered to and was willing toand could have procured and 
delivered to said plaintiff a similar if said plaintiff would proe- 
ecute said action in the name of and at the expense of defendants, as 
plaintiff alleged that he, the plaintiff, could conscientiously make the 
necessary oaths, all of which plaintiff refused, although said 8. B. 
Woolworth was willing to and offered to leave in said plaintiff's 
bands sufficient funds for the —— that long before said al- 
leged tender the said plaintiff absolutely refused to take the said 
y at any terms whatever unless the said alleged cloud was 
thesaid plaintiff then and now knowing that said alleged 
er ‘evuld not be removed. 
That before August 12, 1882, and after said refusal of plaintiff, the 
mid 8. B. Woolworth duly notified the said plaintiff that all the 
nunderstandings and agreements between them were at an end and 


113 
1 


„ 
ode 


41 * 
4 
* 


— 


ee ee TY said action in the State court. 
Be That the said plaintiffis an attorney-at-law and well versed 
in dra agreements such as Exhibit “A” to the com- 
| said agreement and caused the same to be exe- 
8 Kavanaugh, who was not an attorney-at-law nor 
3 * relative to said agreement; and these defendants 
#2; Believe and the fact to be the last clause in Exhibit A 
in said . —2 without examination or 
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also paid all the interest due 


Ahe en or; bon the 12th day of September 
t on or about . 
said 8. B. Woolworth refused to con 
mentioned, the said plaintiff caused 1 
Exhibit “A” is a copy) to be acknowledged b a 
and had the same recorded in the office of register of deeds of ©. == 
Ramsey county, — that said — — saw the said es 
agreement or knew its contents, except record. Bae 
That the said al agreement, Eshibit A,” is one-sided. aas 
unconscionable and was intended —— to thereby tie up E 
said land and give plaintiff a long to pay for the same on 
that the title was not correct, to ee 
plaintiff, and was purposely drawn by plaintiff 20 a to : 
unfair advantage in the transaction. . 29 
That said plaintiff well knew that the object of said 8. B. Wo 
worth in agreeing to any sale of said premises at the time hesse 
agreed verbally, as aforesaid, was to make sale at once and to rea 
the proceeds immediately, and that he otherwise would not have 
agreed to make any sale. c — 
prior 22 
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These defendants further show that ever since.a date 
said Exhibit A” said Clara Woolworth has been in po Of fs 
said premises, claiming to own the same, and has paid and bees 
compelled to pay thereon to the county treasurer of the county. of 7; 
Ramsey certain sums duly assessed and levied for county and: 

general taxes, and to the city treasurer of the city of Saint = 
62 Paul certain sums duly assessed and levied thereon for le 


improvements, to wit: | — 


For county and general taxes, paid after Dec. 28, 1881. $98 0 
For the opening of 8th street, from Cedar to Wabasha <= = 
streets, assessed and levied by the city, on lot 4 of said gs 
„6 ꝙ———ͤ — ne 
For sewer on 7th street, duly levied by said 172 as- 
seased on lot 9 of said premises since Dec. 28, 1881, and 
paid by said Clara Woolworth Jan. 2, 1888 
For the paving of 7th street, duly assessed and levied since 
said Dec. 23, 1881, on said 
Lot 9, paid July 3, 1883....................$801 75 
„ 
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For general and county taxes for the year A. D. 1882, paid ñ⁵ 
May 11, 1888 . 146 02 


These defendants further aver 
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These defendants further say that they were never under any obli- 
gations, moral or otherwise, to convey said premises to said plaintiff, 
and that all offers and propositions relative to said alleged cloud, 
made by said 8. B. Woolworth to said plaintiff in the premises, was 
to rid the said premises of the embarrassments caused yy said Hen- 
nessey’s most wrongfully procuring said “ Exhibit A” from said 
— by allowing the said Hennessey to have the same even at 
a sacrifice. 
And these defendants deny any and all manner of unlawful com- 
bination and confede wherewith they are by the said bill 
63 charged without this, there is any other matter, cause, or 
thing in said plaintiff’s said bill of complaint contained ma- 
terial or necessary for these defendants to make answer unto and 
not herein and hereby well and sufficiently answered, confessed, 
traversed, avoided, -or denied, is not true to the knowledge or belief | 
of these defendants; all of which matters and things these defend- 
ants are ready and willing to aver, maintain, and prove as this hon- , 
orable court shall direct, and humbly pray to be hence dismissed : 
with their reasonable costs and charges in this behalf most unjustly 


sustained. 
Sept. 3rd, 1883. am 
CLARA WOOLWURTH anp 
S. B. WOOLWORTH, Defendants. 
I. V. D. HEARD, 


Solicitor for Def i and Counsel. 


Duly verified Sept. 3, 1888. 
T0 this replication was filed Sept. 4th, 1883. 


‘Endorsed: Filed Sept. 3rd, 1883. Oscar B. Hillis, clerk.” 


64 _ And afierwards, to wit, on the 4th day of September, A. D. 
1883, the replication to the answer of the defendants was 
‘filed, said replication being in the words and figures following, viz: 


a. 86 Srarx or Minwesora, County of Ramsey: | 
ln the Circuit Court of the United States for the District of Min- ‘ 
ge nesota. 

Davip J. Hennussy : r 


5 Ceran Wootworrs and S. B. Wootworrn, Her Husband. 
Tus replication of David J. Hennessy, complainant, to the answer 
5 tk Clara Woolworth and 8. N Woolworth, defendants. 
This repliant, saving and reserving unto himself all and all man- 
nor of 2 of exception to the —s insufficiencies of said 
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. ane rp 2 he will aver and prove 
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answered unto, and that the said answer of the said defendants 


unto, pent tins pe pn — or dented is true; all | 


matters and things this repliant is and will be to verano 4 

prove as this honorable court shall direct,and humbly prays as in 3 
: and by his said bill he hath already prayed. — 

“ Sept. 4, 1883. = 

i 3 HENRY J. HORN, 

K Solicitor and Counsel for D. J. Hennessy, N. 

1 Endorsed : Filed Sep. 4th, 83. O. B. Hillis, clerk. 


f 66 And afterwards, to — on the — 2 of June, 1884, the. < a 
— following further had and entered t 
j 


in 
record in Term Minutes “ “RP page page $78, in th in the words and figures fol- 


lowing, viz: 
Cause Heard by Court. 


67 Term Minutes. 3 
United States Cireuit ames x Minnesota. June Term, : 4 


THurspay Mornino, June 19th, 1884. 
Court opened pursuant to adjournment. . 
Present: Hon. D. J. Brewer and R. R. Nelson, judges. 


Ciara Woorwonrz & al. ve. Davip J. Hennessy. 
* Davip J. Hennessy ve. Cuanka Woo wont a al. 


The above-entitled causes larly coming on to be heard u 
the pleadings and final proofs therein, the parties appeared, 
respective counsel; thereupon, I. V. D. Heard, Faq. ie * 
behalf of Clara Woolw 4 dd. and, the hearing not being 
cluded at the hour of adjournment it is ordered that — 
ceedings herein be, and they are hereby, postponed until v 
morning. 1 


88 Ani afterwards, to — on — 20th day of June, A. D. 188 

the following further ‘proceed ngs were had and entered < ke | 
record in Term Minutes F, pegs 20, inthe words and igre fle 
lowing: 2 
Trial continued. 


> ha * 
5 EE 


N 22 ni — 1 . ee eee 5 oie hte 2 at oF an R ’ * 28 
r a Ss N , * e “ 
Me oe . ts 3 * 2 * ¥ 2 0 ES oA * | a a * 1 f ee * 
a * 
DAVID 3. HENNESSY V8. CLARA WORTH ET AL. 


Fie Term Minutes. 
United States Circuit Court, District of Minnesota. June Term, 
A. D. 1884. 


Fripay Mornine, June 20th, 1884. 
Court opened pursuant to adjournment. 


Present: Hon. D. J. Brewer and R. R. Nelson, judges. 
Ciara WOoT won e al. ve. Davin J. Hennessy. 
Davin J. Hennessy vs. Clana WOOLwORTE ¢ al. 
4 The above-entitled causes coming on to be further heard upon the 
+. . ‘pleadings, proofs;and arguments of counsel, Henry J. Horn, Esq., 
+ solicitor for David J. Hennessy, is heard in his behalf, and, the hear- 
3 oe ing of said above- entitled causes not being concluded at the hour of 


rnment, it is ordered that further proceedings herein be post- 
poned until to-morrow morning. 


70 And afterwards, to wit, on the 14th day of June, A. D. 1884, 

the following further proceedings were had and entered of 

—— in Term Minutes F,“ page 435, in the words and figures fol- 
owing, vis: 


Trial continued. 
71 | Term Minutes. 
United States Circuit Court, District of Minnesota. June Term, 
A. D. 1884. 


| Monpay Monmxa, July 14, 1884. 
Court opened pursuant to adjournment. : 


Present: Hon. R. R. Nelson, judge. 
Ciara Wootworts and S. B. Wool wonrn 
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entate, and was removed by the defendant to the 
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Decres for Complainant. 
73 | Term Minutes. 
United States Circuit Court, 12 Minnesota. June Term, a 


Monnar Morwine, October 130. 154 


Court opened pursuant to adjournment. 
Presen 2. Hon R. R. Nelson, judge. 


CLAnA Wootworts & al. ve. Davin J. Hennessy. 


This cause having been heretofore fully argued upon the pleadé % 
ings and final proofs duly submitted, together with the case of David. @ 
ennessy vs. Clara Woolworth Aal, and by the court taken undes 3 10 
advisement: Now the court, after due consideration thereof, a 5 
being fully advised in the premises, files its written opinion E 
Pursuant thereto it is ordered that a decree be entered tS 
with the prayer of complainants’ complaint. Thereupon comes 
defendant, by his solicitor, Henry J. Horn, Eeq., and notices a mor 
tion for an — to the Supreme Court of the United States. * 


74 And on the same day, to wit, the 18th day of October, AD. | 
1884, the judge filed his opinion | in — cause, which | a4 
is in the words and figures following, viz 3 i 


1 Opinion. “es 
United States Circuit Court, oy of Minnesota. June Term, 


* 


Ciara Woo.worts and S. B. Woo_worts, Complainants, 


vs. 
Davin J. Hexnezssy, Defendant. 

I. V. D. Heard, Eeg., solicitor for complainants. : 

H. J. Horn and C . O’Brien, solicitors for defendant. 


Newson, J. 


This action originated in the State court under the n: 
utes of the State of Minnesota to suits to quiet title 
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1 moe answer of the defendant sets forth a contract of sale, 
a if of which the following is a copy: 
3 Exif “A.” 


cate 4 


Received at St. Paul, Minn., this 23rd day of Dec., A. D. 1881, of 
David J. Hennessey, of Dubuque, Iowa, the sum of fifty dollars as 
earnest and in part payment of the price of lots four (4) and nine 
©), in block twenty (20), of Robert and Randall’s addition to St. 

Paul, Minn., which, as the authorized t of Clara Woolworth 
and 8. B. Woolworth, her husband, of the last-named city und State, 

I have bargained and sold to the said Hennessey for ten thou- 
sand dollars ($10,000) to be paid, and which the said Hennessey 
stipulates to pay as follows, to wit, twenty-five hundred dollars 
($2,500) less aforesaid earnest money, on delivery to the said Hen- 
nessey of good warranty deed with full covenants, which shall con- 
vey to the said Hennessey from the sai: Woolworths good, clear, 
and perfect title, except as to notes and mortgages hereinafter men- 
tioned, to said property and to all improvements and appurtenances 
thereunto belonging, and after the said Hennessey shall have been 
furnished by the said Woolworths with a complete, official, and 
certified abstract of title to the said property which shall show title 
in them thereto as aforesaid, and nineteen hundred dollars on or 
before one year, and nineteen hundred dollars on or before two 

: and nineteen hundred dollars on or before three years from 
the delivery as aforesaid and the giving to said Henneseey of pos- 
session of said premises and the emoluments, with interest at the 

| rate of seven centum per annum, payable annually, ex- 
77 oopt in case of a note taken up befure due, and the tliree last- 
Bes mentioned sums are to be secured by mortgage back on the 
a. said premises, and the said Hennessy is to assume, from and after 
m. .. the last-mentioned date, and from and after that date only, a certain 
not and mo for eighteen hundred dollars which plaintiffs 
made August 1880, and running from Seth B. Woolworth and 
lara Woolworth to Edwin W. Rice, which said mortgage is re- 
#3) eorded in the office of the register of deeds of said Ramsey county, 
ina Book 59 of Mortgages, on page 218, and which the said Hen- 
oe — under and in accordance with the said stipulations 
herein contained and each of them, to pay when due. It is, more- 
dor, agreed that if there are any clouds or defects in the title to the 
so epi and each of them shall be removed and cured 
by the d if 
aforesaid 
to be null and 
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And, further, crore thet the defendant paid the 
referred to in the contract, and that it has 
that 
to 


that defendant has always ready to 
rac contract, and tendered performa 
, 1882; that the reason an earlier 
that complainants had promised to remove sites 
The croes-bill of the defendant also sets up substantially 
gga and prays a decree of specific . the 
The answer filed to the cross-bill denies that P. T. Ka us 
was authorized by the complainants to execute said contract or H 
the same was of any validity. They deny that the fifty dollars was = 
ever in their possession ; also that said cloud was removable or ae 
— ever to —— — They ry — ‘eontes has bet 
— or oe ing to rm his 0 contract or that: 3 
they knew he-was. hey admit — ted tender of nee. 
on defendant’s part, but say it was coupled with the condition e 
said all cloud must be removed, when defendant knew a 2. 
had not been and could not be removed. ve i 
They further aver that complainant, S. B. Woolworth, who w 
the husband of Clara Woolworth, one of the defendants, v 
agreed to sell the property to the defendant for ten thousand e 
twenty-five hundred dollars cash in hand and the balaag 
79 decured by a mo on the premises amounting to — 
hundred Aollars t with the express proviso and t goon 
standing that if there were > defects in the title not curable at 
the said verbal contract should be void; that 1 was t 
authorized to receive any money ex — 
that — — ee creel a — —— Woolworth (a 
owner of the rty) to ta n 
court for the vemovel of cil cloud, which W herb ttounpl 
and proceeded with until he found he could go no further. ll 
And, further, it avers that 8. B. Woolworth notified defendant fn 
all negotiations between them were at an end and notified J 
* — 8 — in this owned b * 
n controversy case was 10 0 
Woolworth, the wife. a 
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The testimony taken in the —— and the 
and oral briefs presented by counsel ee 
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complainants dig 
complainants, in — to the 2 
1 tiery oa be hear ss 
va = 
this cas, it will not be necemary for me to determine 7 
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Sar Pur, Inn ora, December 8th, 1881. 
P. T. Kavanaugh: 
“We hereby authorize you to sell for us lots four (4) and 
80 nine (9), in block twenty (20), of Robert & Randall's addition 
to Saint Paul, for ten thousand (10,000) dollars net to us. 
“CLARA WOOLWORTH. 
48. B. WOOLWORTH.” 


The term ten thousand dollars net,“ in the light of surroundin 
facts and circumstances transpiring at the time it was executed, 
must be interpreted as ten thousand dollars cash beyond all charges 
and outlay ; for at the interview between Kavanaugh, the broker, 
and the Woolworths, which resulted in the execution of this paper, 
the Woolworths, aecording to the evidence, insisted upon a sale, 
and Kavanaugh told them that if this sale took place practically the 
money would come at once, and if there were any deferred payments 
he could negotiate the securities. As a result of the interview the 

authority which was given him to sell at that time did not allow 
deferred payments. 

It is very clear, in my opinion, from the uncontradicted evidence 
in the case, that this memorandum dated December 8th, 1881, was 
not, in the opinion of the defendant Hennessey, sufficient authorit 
tor Kavanaugh in behalf of complainants to contract and sell a 
8 Kr h terms as he was willing to purchase, and he 
ee to treat with him until further authority was granted ; 80 

tat, unless the contract which Kavanaugh signed and is insisted 

: by the defendant in his cross-bill was subsequently ratified by 
ag: . thecomplainants, or authority, oral or in writing, given him by them 
to make such contract as he did after the defendant declined to 

= accept a contract under the instrument dated December 8, 1881, 
e--  -°.. . .the defendant obtained no right or interest in the property. 
81 The defendant testifies when this instrument was 
fe .-., - shown him he declined to take a contract under the same, 

= and drew up a power, to be executed by the Woolworths to Kar- 
aan, authorising the sale to be made, and from memory states 
ke. the contents to be substantially as follows, vis: 
eae hereby authorized, as their (complainants’) agent, to sell 
nd nine, block — Robert & Randal "sg addi- 
Mium for the sam of ten thousand dollars, to 
paid as follows: $2,500 cash, $2,500 on or before one year, 
se oF before two years, $2,500 on or before three years, with 
nen per cent. per annum, and to stipulate for good, 
ii perfect title to be conveyed warranty deed with 
nantes, and for abstract of title showing such title in us.” 
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in wri iving Kavanaugh authority to upon — rms. 
ever — Lj 
The complainants deny the execution by them of an 22 
sel] upon such conditions, and Kavanaugh, although he i 
authority was given him “creel wie a aie co mite. 
82 that only one paper was executed by them, and this 
the one dated — — The evidence of 


conditions. 
It is urged that the conduct of the complainants after Kavan 2 
executed the contract of sale and gave it te the defendant — Bs 
that he had authority to both complainants. cas 
83 It may be — that — Woolworth was willing ams 
anxious to sell u spect in the eonανj,e 
cated December 23, 1881, and authori 
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dated December 8, 1881; — to treat Sader att 
the only time Mrs. Woolworth saw Kavanaugh was when thie} 
was 8 by her, and she never saw or any e oe 
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relation to the contract or Kavanaugh's a 
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not d and Mrs ‘Woolworth said nothing about his authority 
or his. to her as agent. 

It is — by deſendant's counsel that inasmuch as neither of 
the complainants said an ing about the authority of me a 
_ when the tender was made and did not volunteer to deny it, th 

the inference is fairly to be drawn that they had authorized him — 
make this contract. 
This is a 
There isa . of evidence to connect Mrs. Woolworth 

84 with this contract of sale and the only authority granted 
Ka by her to sell dated Decor clearly and satisfac- 
is the written pa — December, 1881, which the 


by mo it is not necessary to examine the 
ted in the case. 


q 
entered as ed for in favor of the complain- 
Setar 9 me — bil ll will be dismissed l 


Endorsed : “ Filed Oct. 13th, 1884. Oscar B Hillis, clerk.” 1 
85 And afterwards, to wit, on the 2ist day of October, 1884, | 


the following final decree was entered of recurd in Term 4 
"Minutes F,“ page 459, in the words and figures following, to wit: 6 


r * 
oe 


Final Decree. 


86 In the Circuit Court of the United States for the District of 
Minnesota. General June Term, A. D. 1884. In Equity. 


CLanA Wootworts and S. B. Wool wonrn, Plaintiffs, 
vs. 
Dav J. Hennessy, Impleaded as Daniel J. Hennessy, Defendant. 


. ‘This cause came on to be heard at this term and was argued b 
. 3 8 i Te and thereupon, upon consideration thereof, it was ordered, 
‘adit and decreed and this court doth order, adjudge, and de- 


. nat the said plaintiffs now are and for more than ten years last 
8 “2 Rowing de been in the 2 actual, and lawful of the 
0 real estate, situated and being + (A and mine (, 
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87 A. D. 1881, of David J. 


Minn. which, as the au agent of Clara W 


Woolworth, ber husband, of the 


9 Dabaque, J 

- of fifty dollars as earnest and in I of the p 
lots 4 & 9, in block twenty, of Robert & addition to EN, 
city and State, F have 
bargained and sold to the said Hennessy for ten thousand ‘dolls 
to be paid, and which the said Hennessy stipulates to pay as: & 
lows, to wit, $2,500, less aforesaid darnest, on — id Her, 
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e ng Woolworths good, clear 


ortgage hereinafter 


to said property and toall the improvements. 
thereunto belonging, and 

furnished by the said Woolworths with a com 
titied abstract of title to. said y 
aforesaid in them thereto, and §1 on or 
$1,900 on or before two years, and $1,900 on or 
from the time of delivery of deed as aforesaid 
said Hennessy of possession of said premises 
interest from the date of such delivery and gi 
the rate of seven per eentum per annum, 

in case of a note taken 2 

sums are to be secured by | 

the said Hennessy is to 

* from and after that date only a 


* said Woolworths, if removable 


removable and curable the aforesaid fifty 
and this contract : 
to be void aleo at the option 

the neglect or failure on ng oe 
or cure within a reasonable 
able clouds and defects that may 
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Brars or Mimmo, . 

County of Ramesy, . 

Be it remembered that on this 28th day of February, A. D. 1882, 
before me, Walter C. Goforth, a notary public of Minnesota within 
and for said oem, personally appeared P. T. Kavanaugh, to me 
well known as the identical person who, as agent of the thin and 
foregoing named Clara Woolworth and 8. B. Woolworth, executed 
the within aud foregoing contract and bargain of sale, and he ac- 
knowledged that he executed the same freely and voluntarily and 

with authority; and on the same day also personally appeared 

a 89 Salen me David J. Hennessy, to me well known as the 
5 identical person mentioned in the within and foregoing con- 
tract, and who, as party of the second part thereto, executed the 
mme, and he acknowledged that he executed the same ‘freely and vol- 


~*~ untarily. 
Sworn to before me this 28th day of February, A. D. 1882. 
DLsxAL.] ALTER CO. GOFORTH, 


Notary Public, Ramsey County, Minn.” 


either of them and void, and the record thereof of no effect as against 
8 1 or any part thereof or these plaintiffs or either of 


That the said defendant has no such estate, right, or interest in said 
real estate, as was claimed or set up in this cause, and no right, title, 
estate, or interest in said premises, or any lien or claim whatever u ‘upon 
the said premises or any part thereof, and that the said defe t 
and all persons claiming by, through, or under said defendant are 

forever restrained and enjoined from in any manner asserting or 
a 8 1 auy *. —— or interest in or lien upon said premises 
a Siaintite or either gainst the title and possession of the said 
: or either of f them to the said real estate or any thereof. 
: ae 71 is “esta ordered, adjudged, and decreed that the crose-bill 
ane “herein be dismiseed. 
I. is farther ordered, adjudged, aud decreed that the said defend- 
ase ant pay the said plaintiffs their costs in this suit, taxed at the sum 
oo of — dollars, — that the plaintiffs have execution for said 
5 costs. 
2 90 And thereupon the defendant prayed an appeal to the Su- 
45 OO aye, Court, which was allowed. . 
Oct. Llet, 1884. 


3 R. R NELSON, Judge. 
. Edel: “ Filed October 2ist, 1884. Oscar B. Hillis, clerk.” 
— And afterwards, o o wit, on the 12th day y of December, 1884, 


value and amount in li was 
sng in the words and igure ol ng, vis: 
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| entitled action, having pra to pgp ser 
the United States Sues the set ae . 2 


Affidavit of Amount in Litigation. 


92 Srats or Mmmmora, \ an 


Ciara Wootworts and S. B. Woo.wortH 


we. Inſ Equity. 
Davm J. Hennzssy. 0 1 


David J. Hen , being duly sworn, says that he is the ¢ 
ant and appellant in the above-entitled action and that frees sal: 
estate or matter in dispute in said action did at the commencemal 
of said action and dues exceed the value or sum of five thoussné 
dollars, exclusive of costs. ae 

DAVID J. 58) . A 


5 e 
er 


Bh to and subscribed before me this 9th day ol 9 — As 

JOHN W. LA | 

Notary Public, Rama Ou, 

Endorsed: Filed December 12, 1884. Oscar B. lig , 

93 And afterwards, to wit, on the 12th day of De i 6 
A. D. 1884, the 1 order allowing an appeal © oe 


Supreme Court of the U was en N 
Term Minutes K. page 498, in the wards ond Sguses me: 


viz: 
Order Allowing Appeal. 
Term Minutes. 


94 United States Circuit Court, District of Minnesota. 
ber Term, A. D. 1884. 


Farpay Mons, December 12, 1884, 


Court opened pursuant to adjournment. 
Present: Hon R. R. Nelson, judge. 


CLaxA Wootworts d al. ve. DAV J. Hennessy. 
The above- named David J. — defendant in the 
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tion, in open court, at the time the — was 


appeal be allowed, and having duly gi 
proved by the court, tha 


Lents on 
appeal to oft, and, if he fail to make mee 
all damages and costs, it is urdered that — 


this court, and shall operate as a supersed 
of Congress in such case made and provided. 
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95 Aud on the same day, to wit, the 12th day of December, 
1884, the following bond and security on appeal was filed, 


. said bond being in the words and figures following, viz: 


Bond on Appeal. 


96 In the Circuit Court of the United States for the District of 
Minnesota. In Equity. 
CLaRA Woo.twortsH and S. B. WooLwortTH 
v8. | 
Davm J. HENNEssy. 


Know all men by these presents that we, David J. Hennessy, of 


. Dubuque, in the county of Dubuque and State of Iowa, principal, 
and Richard W. Johnson and Edmund Rice, Jr., of the county of 
_ Ramsey and State of Minnesota, sureties, are held and firmly bound, 


jointly and severally, unto Clara Woolworth and S. B. Woolworth, 
of said Ramsey county, in the sum of two thousand dollars, to be 
paid to the said Clara Woolworth and 8. B. Woolworth, their heirs, 
executors, adininistrators, or assigns ; for which payment, well and 
truly to be made, we bind ourselves, jointly and severally, our and 


each of our heirs, executors, and administrators, firmly by these 


presents. : : 
g — and sealed with our seals. Dated this 9th day of December, 


_ Whereas the above-named David J. Hennessy has taken an ap- 
peal to the Supreme Court of the United States from the decree of 
the said the circuit court of the United States for the district of 
Minnesota, entered on the twenty-first day of October, A. D. eigh- 
teen hundred and eighty-four, in the above-entitled action therein, 
in equity, wherein the said Clara Woolworth and 8. B. Woolworth 
: were plaintiffs and David J. Hennessy was defendant, granting 
97 aaid plaintiffs certain relief and dismissing the cross-bill of 

said defendant, and this bond is given as good and sufficient 


security that said appeal may operate as a supersedeas and stay exe- 


cution as required by act of in such case made and pro- 
vided : Now, therefore, if the said David J. Hennessy shall prose- 


cute his appeal to effect, and, if he fail to make his plea good, shall 


answer all d and costs, then this obligation to be void ; other- 


wisse to be in full force. 


Witness our hands and seals this 9th day of December, A. D. 1884. 
DAVID J. HENNESSY. 
R. W. JOHNSON. 
EDMUND RICE, Jr. 


Signed, sealed, and delivered in presence of 
JOHN W. LANE. . 
H. J. HORN. 
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County of Ramecy, 
3 On this 9th day of December, A. D. 1884, before me personally 
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appeared David J. Hennessy, Richard W. Johneon, and E 
Hive, Ir. to me known to be the persons described in and — 
cuted the foregoing instrument and acknowledged the same asthe r a 
free act and deed. ee 
[NOTARIAL SEAL. ] JOHN W. LANE, ... 3 
Notary Public, Ramecy County, Minn, 
STaTE OF MINNESOTA, } mate 
De tate Soh dant te 3 
On this 9th day o mber, A. D. 1884, before me ] 
appeared Richard W. Johnson and Edmund Rice, Jr., . 
98 named, who, being by me each duly sworn, says each ſor him- 
self, that he is a resident and freeholder of the State of Min- 
as and . yo —— of — — — — — over and above 5 
is debts and liabilities and exclusive propert — 
from execution, and a surety above named. a a 
< R. W. JOHNSON. q 
EDMUND RICE, Jz. 4 
‘ — and subseribed before me this 9th day of December, A. b. af 
[NOTARIAL SEAL] JOHN W. LANE, 3 
Notary Public, Ramsey County, Menn. 
Endorsed: Filed December 12th, 1884. Oscar B. Hillis, clerk. 


99 Teati , 4 
United Staets Circuit Court, District of Minnesota. June — f 
1884. In Equity. 


CLAN A Wool wonrz and Husband ve. DAVID J. Hennessy. , om 


I. V. D. Heard, solicitor for plaintiffs; H. J. Horn, C. D. Onis 
solicitors for defendant. 


100 Defendant's Evidence on Behalf of Defendant in Chief. = 
United States Circuit Court, District of Minnesota. 
CLanA Woorwonr and S. B. Woorwonrn 


ve. 
Davip J. Hennessy, Impleaded as Daniel J. Hennesey. 


Deposition of F. W. Kavanaugh, a witness * sworn, aud 
examined, at 1086 Southern avenue, Dubuque, in the Sra 
Dubuque, ‘State of Iowa, on the 27th day o Ea A. D. he a8, 
2 o clock in the afternoon, before me, James H. Sh 
public of Iowa, in and for Dubu — — county, in — of th: 
annexed commission and order of said court to me directed, in an. 
action now pending in the circuit court of the United & eos 
trict of Minnesota, wherein Clara Woolworth and 8. B. a 
worth are plaintiffs and David J. Hennessey, 8 es Danial a 
J. Hennessy, is defendant, on behalf of the said defendan 


F. W. Kavanaveg, 8 , sworn, cod acai op 2 
4 defendant, deposes as 
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f "DAVID 3. — Ve. CLARA WOOLWORTH ET AL. 


ee omer en years ; — at 3 Iowa, 


te what is — condition of your health, and can you be 
present at the trial of this cause ? 


A. My health is very poor,and I cannot be present at the : 
101 . Where were you residing in November, 1882, and 


what was your business? 
A. At St. Paul, and was in the real estate business. ; 
2 5 — you acquainted with the parties to this suit? : 


— Ta State whether you at any time made any tender of Pa ment of 
7 money to the defendants in this case or either of them ; a „if yea, 
state to whom and when and where, at whove instance and in whose 
behalf made such tender and offer of payment, the amount and 
kind of money then offered by you, and how you made said tender, 
whether verbally or in writing; if in writing, produce the same 
before the commissioner and allow him to take and annex a copy 
to this your deposition. 
A. I did make a tender and offer to both of plaintiffs, at the house of 
plaintiffs, in the city of St. Paul, on the 8th of November, 1882. I 
made such offer and tender at the instance and in the behalf of 
defendant, David J. Hennessy ; tendered at the time and place afore- 
mid $2,450 in legal-tender nited States notes. I made the tender 
and offer in writing, by reading the written offer to both of the | 
e~ .. plaintiffs and serving upon them a copy of such written offer or ) 
5 — I have no copy of such writing and cannot annex the 


2 


2 State whether or not at the time you made said — in 
. 22 to plaintiffs you read over the same to them in their 
des and hearing and in the presence and hearing of C. W. 

8 ee = d, es say you did, state what, if anything, the plaintiffs or either 


din relation to the contract referred to in said written 
jer, * w 8 enything, they or either of them said as to the 

ugh, mentioned in said written tender, 
78. 3 the contract of sale referred to in said written 
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8. State if anything, sano ta il 
PR tenes et — 


by you in 


eae and te worth offered 


tioned and set forth in said paper and for the 
—＋ or at any time during the interview Pp 
wed these things, the said plaintiffs, or either of them, denied ha 
authorized P. T. Kavanaugh, the same who is mentioned in 
paper, to make for them a contract of sale of the lots mentioned in 
Sal per. et 
A. 10. Neither of the plaintiffs denied the authority of P. T. Kav 3 
anaugh to make a contract of sale. 8 
Q. 11. State whether or not, at the time of the reading by - 
said paper to plaintiffs and the delivery by you of a cop 2 25 
and of your offer to pay the amount and kind of m J 
testified by you and set forth in said paper, and for 
therein ex pes rie , or at any time during the interview that 2 | 
or followed these things, the plaintiffs, or either of them, denied or 
disclaimed havin authorised the said P. T. Kavanaugh to make basi 
execute, deliver to them the written contract of sale 


103 ferred to in said paper of the lote mentioned thera, 1 2 

anything in reference to his authority in that matter.. 

A. 11. Neither of the plaintiffs denied or med the autl 

of P. T. Kavanaugh to make the said contract, nor did they a 
an thing in reference to the matter. 

12. State whether or not you at any other time made any « 

—— in connection with this matter to any of 

; and, if fe roses i did, state to whom and in what ¢ 

— — ta and same was made, the amount and kit 

ey offered, at whose instance, and in whose behalf you: 

the of ; how the same was made, whether verball or in 

if in writing, prodace a copy of came to be an to your d 


sition. 
A. I did; „rr. aut of Cam wd. 8 
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Woolworth; it was at Kavanaugh's place of business at Saint Paul 
Minnesota, on the 8th day of November, 1882; such offer was made 
at the instance and on the behalf of the defendant; it was in writ- 
11 I have no copy of such writing. ; 

18. State whether any oue else beside yourself and said P. T. 
aoe was present at the time you made the last-mentioned 
tender and offer of payment; if there was, give the namo and state 
if you were in the presence and hearing of such person, counted or 

e 
ana 


omg count the money you say you then offered said P. T. Kav- 

ugh. ) 

A. 18. One, C. W. Beck, was present and the money was counted 
to said Kavanaugh in his presence and hearing. 

Q 14. Look at the paper now shown — and > bd you have at 
any time seen the same; if 80, state when and where and under 
what circumstances, and what said paper is, if you know. (Paper 
hereto annexed, marked Exhibit “ B.”) 

A. 14. I have seen the paper; it was given to me on November 
8th, 1882, by defendant, at Saint Paul, Minnesota, to serve upon P. 
T. Kavanaugh, as the agent of Clara and S. B. Woolworth, and is 
the original tender which I read to Kavanaugh at that time and 

ve him a copy thereof. (Said paper hereto annexed and marked 


hibit “ B.”) 
Q. 15. State what, if anything, said P. T. Kavanaugh, at the time of 
said tender and offer, said ing his relations to plaintiffs, as 


their agent, and his power and authority as such agent to make and 

execute and deliver the written contract of sale referred to in said 

3 paper, marked Exhibit B,“ of the lots mentioned 

erein. 

104 A. 16. He said nothing in reference to that matter. 

‘ae Q. 16. State whether or not at the time of the reading by 

pos of said last-mentioned paper to said P. T. Kavanaugh, and of 
do delivery. by you of a thereof and your offer to pay him, as 
mid ind of money heretofore testified by 
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2 whether the said Kavanaugh did or did not at the 
said tender and offer ort to be and represent himself to 
1 he did or did not, as such 
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A. 17. Kava ae 2 
the plaintiffs, and he also took out a roll — Spr = 1 
wanted, as the agent of Clara and 8. B. Wool to 
the agent of defendant, fifty dollars, the same being the a E 
posit made by — — — —— ji 

Q. 18. State w way you did not Piake the —— 
anaugh, and whether Kavanaugh counted to An nal | 
money, and do you know the amount or kind of money offered you: 
by said Kavensa bh? State fully. 

A. 18. I told Kavanaugh that I had no authority to reosive the Bg 
money ; that my authority was simply to make the tender. He did. = Ss 
not count or offer to count the money. I do not know the kind ore 
9 of money offered b — a My 

Q. 19. State any other thing which happened at the e 
stated by ou with the plaintiffs or Ka vanaugn. a 

A. 19. I have stated all that occurred at both those interviews, =| 

F. W. KAVANAUGH. 3 
105 United States of America, District of Minnesota. In Equity. 
Ciara. WooLworTH and S. B. Wool worn 


1 
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Davin J. Henyussy, Impleaded as Dawzet J. 23 ee 
Be it remembered that on the 26th day of November, A. D. 188 
at 10 o'clock in the forenoon, at my office, room 5, number 218. 
Superior street, in the city of Cleveland and State of t Ohio, rding *. 
to the acts of Congress im such cases made and 2 vided, I, Ad e Js 
Hills, a notary public, residing at said city : 
State of Ohio, and duly commissioned by the 88 wid 6 
of Ohio, did cause to come before me Charles W. Beck, 
said city of Cleveland, to be examined as a witness on | 
defendant in a cause pending in the circuit court of the 25 
States for the district of Minnesota, in equity, » wherein Clara V 
worth and S. B. Woolworth are plainti David J. E 
is defendant; and the said Charles W. Beck, before such. 
nation, being then and there duly and publicly ‘cautioned and s 
by me to testify the truth, the whole truth, and nothing t 
truth in the cause aforesaid, and being of sound inind and 
age, and then and there carefully examined by me, does depo 
say as follows, to wit: a 


Ist Question. What is — name, rr 
Answer. My uname is 
— avenue, Cleveland, Ohio: Tam A eo 
oyed as clerk for the Sturterant Lamber Co. of ro he Si 
State where you were residing in November, A. 


and tts 
A. I resided at Saint Pau 7 innesota, in November, 1882 ; bw 
then acting as clerk for H. J. Horn, attorney-at-law, in that ¢ 
Sd Q State whether or not you are — with the 
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to this suit, via, Clara Woolworth and S. B. Woolworth and David 

Hennessy. , 

A. I am. 

106 4th Q. State whether or not you have any interest of any 
sort in the result of this suit. 

A. I have no interest whatever in the result of this suit. 


Not being able to complete the taking of said deposition on ac- | 
count of the sickness of the defendant, I at this juncture adjourned 
the further taking of said deposition until the 27th day of Novem- 
ber, at 10 O clock a. m., at the same place, to be continued. 

- Pursuant to adjournment, on the 27th day of November, A. D. 
1883, at my office aforesaid, at 10 & Flock, I continued the taking of 
said deposition as follows, to wit: 
5th Q State whether or not you at any time witnessed any tender 
and offer of payment of money to the said Clara Woolworth, or 
either of them, and if you say you did, then state when and where, 
at whose instance, and in whose behalf such tender and offer of pay-_—: 
ment was made; by whom made, the amount and kind of money’ 
then offered, and how such tender and offer of payment was made— : 
whether verbally or in writing ; explain fully. 

A. I did witness a tender and offer of payment of money to the | 
said Clara Woolworth and 8S. B. Woolworth, at their residence, in 
the city of Saint Paul, Minnesota, on the 8th day of November, A. 
D. 1882, at the instance and in the behalf of David J. Hennessy, of 
Dubaque, Iowa, by Frank W. meee a real estate agent of that 

7 city, viz. St. Paul. The amount and kind of money then offered 
5 ‘was twenty-four hundred and fifty ($2,450) dollars in legal-tender 
ee United States notes. The tender was made oy reading a written 
i tender to Clara Woolworth and S. B. Woolworth, and by delivering 
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ce. | copy of said tender to each of them. The tender was in writing. 
The offer of payment of money was made by counting and offerin 
do the said Clara Woolworth and 8. B. Woolworth, both jointly an 
=... * severally, to both and each, twenty-four hundred and fifty dollars, 
in accordance to the condition set forth in said written tender. 
det Q State-whether or not any condition or conditions were at- 
=. tached to or coupled with the offer to give and pay over to the said 
lara Woolworth and S. B. Woolworth the said twenty-four hun- 
=» ©, @red and fifty dollars, or to the offer to make, execute, and deliver 
=. to the said Woolworths the notes and mortgage mentioned in said 
written tender, or to the-fulfillment of the stipulations or to any of 
them referred to in said written tender, and with which the 
107 aid Hennessy offered to comply, or to any and all of the 
wr -.» -. » things which the said Hennessy offered iu said written tender 
do do and a; such condition or conditions as were con- 
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rid 2 — mentioned in dd We am tal 
to the fulfillment of the or any of them refecred & . 
0 written tender, and with which the said which tbe al He 
any compl — any or all of the things which 2 
or —— as were contained in said written — 8 ye 25 

1 wath Q. State how and in what form the tender and offer of he 
1 ment regarding which you have testified were made? 3 
— A. The tender and offer of payment were made by : 

| written tender to the said W Se eid: = 
Db. 2 with each of them, ond counting and offering to give... © 
4 them the said twenty-four hundred and fifty dollars in accordance 9 
| with the terms of the said written tender. 8 

8th Q. State how you came to know the exact amount and kind of 
der money which was offered to the said Woolworths on behalf of the 
or said Hennessy by the said Frank W. au ee 
re, November, A. D. 1882, as already testified by } you. 8 
— rally the money over and examined the notes or bille 

: in y 3 
— : 9th Q. State whether or not the said written — 

the said Frank W. Kavana in the presence and hearing of 
he said Clara Woolworth and 8. B. Woolworth and in the presence and: © 2 
in hearing of each of them. 2 
A. 4. The said written tender was read by he said Frank W. Kar 
— eugh to both of the said Woolworths in their presence and | ae 
d 11 Q. State what, if anything, the said Clara Woolworth 4 
der 8. B. Woolworth, or either of them, said at the time that the 
en tender in writing was read to wer and a copy thereofd | 
ng them and the said offer get . — tot 
ng. 108 garding the contract to in said 
ng what, i rr 
nd thority of P. J. Kavanaugh, the same that is mentioned ine 
rs, written tender, to make, execute, and deliver for them the « 

of sale referred to in — —— tender. 
at- A. They said nothin —— — to said written contract. 
aid did not say anything to the authority ofsaid Kay 
in- to make, execute, and — said contract, nor did either of th 
for aay anything regarding these matters. 
nid lith Q. State what, if anything, the said Clara Woolworth en rb 
of B. Woolworth, or either of , said at the time the said wi 
the : tender was read to them, and the said — of payment was mages 
the them, as to their willingness to accept the money then : 
der if you say that they, 0 , or either of them, expressed a willing 
on- ‘accept the money offered them on behalf of the said E = net 
ae then state whether or not said money was given to —— - 

** * — not, say why it was not. * 
led They we were willing to accept the money. A B. Wool 
th ang Kavanaugh, said, “ We accept the tender;- 
ims, 4 ‘the money.” "The money was not given to thom besnuse t 

he. ee e ee 
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12th QD State whether or not, at the time of the ing of the said 
tender in writing to the said Clara Woolworth and S. B. Woolworth 
and of the delivery to them of a copy thereof, and of the offer to pay 
the amount and kind of money mentioned in said tender, and for 
the purpose therein expressed, or at any time during the interview 
that or followed these things, the said Clara Woolworth 
and A B. Woolworth, or either of them, denied or disclaimed having 
authorized the said P. T. Kavanaugh to make, execute, and deliver 
for them the written contract of sale referred to in said written ten- 
a der, or said * reference to said Kavanaugh’s authority to 
make, execute, and deliver said contract. 
A. The said Clara Woolworth and S. B. Woolworth did not on 
wo occasion referred to, or on any other occasion to my knowledge, 
* deny or disclaim having authorized the said P. T. Kavanaugh to 
BR 5 make, execute, and deliver for them the said contract of sale, nor 


* 
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make, execute, and deliver for them the said contract. They said 
nothing concerning his authority, nor did either of them say any- 
; __ thing concerning his authority to make, execute, and deliver said 
pa ä contract. 
109 13th Q. State whether or not you at any other time wit- 
Bee nessed any other tender and offer of payment of money in 
ee connection with this matter to any other person; and, if you say 
you did, state to whom and in what capacity such tender and offer 
were made, when, where, and by whom made, the amount and kind 
of money offered, at whose instance and in whose behalf such tender 
So. ag offer were made, how the same were made, whether verbally or 
in writing. : 

a A. I did witness one other tender and offer of payment of money 
in connection with this matter to P. T. Kavanaugh, at his clothing 
= ~ house on Third street, St. Paul, Minnesota, as agent for said Clara 
Woolworth and S. B. Woolworth, on the 8th day of November, A. 
D. 1882. It was made by Frank W. Kavanaugh, real estate agent, 
= Of St. Paul, Minn. The amount and kind of money offered was 
ee. twenty-four hundred and fifty dollars in legal tender of United 
b>: States notes. The tender and offer of — were made at the 
* ae and on the behalf of David J. Hennessy, of Dubuque, Iowa. 
Tuo tender was in writing, and it and the offer of payment were 
=. Made in the same manner as to Clara Woolworth and S. B. Wool- 

wurth, by reading the written tender and delivering a copy thereof 

K „T. Kavanaugh, and by counting and offering to pay to 


? what if anytin the dd F. T. Ka gh, at th 
ng, the said P. T. Kavanaugh, at the 
and offer of payment to him, said rding his 
Clara Woolworth and 8. B. Wool „ as their 


and authority as such agent to make, execute, 
contract of sale referred to in said written 


regarding his relations 
——ů— as to his au- 
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did either of them deny or disclaim having authorised him to 
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i referred to in said written tender, éxcept that he rer * 

worth and 8. B. Woolworth, and; 

r 

y 

1 

= 

J not, at the time 

— said written tender to the said P. T. Ka 

4 livery to him of a copy thereof, 

: 110 as the aforesaid agent the amount and kind of 

22 errr 

? ressed, or at any time during the interview E 

4 owed these things, the said P. T. Kavana denied or 48 ay 

, being the agent of the said Clara Woolworth and B. B. Woolworth. 

D ö or denied or disclaimed his full authority as euch agent to 8 

i ; execute, and deliver the written contract of sale referred to in said =; 

. written tender or said anything in. reſerenos to these matters. == 

1 4 A. P. T. Kavanaugh did not, at the time of the tender and offee = 
of money, or prior to or after it, 2 or disclaim being the agen! 

4 of the said Clara Woolworth and S. B. Woolworth, nor did he den} 2 

a and disclaim his full by — and authority to make, execute, and 

y deliver, as agent of said Clara Woolworth and S. B. Woolworth, thé 7 

r written contract of sale referred to in the said written tender, not: 

i did he say anything in reference to the matters, except as I have” 

J already stated. , Fat: 

r { 16th Q. State whether or not the said P. T. Kavanaugh, at t 9 

5 time of making the tender to him, or at any other time, to your kr o 

7 edge, said anything regarding his having executed the said writes 

‘4 contract without full and careful examination of any one or more: 7 

a of its provisions, stipulations, or without full and thorough knowir. 

~ edge of any one or more of its provisions or stipulations, or if he, af, 

by the time of said tender, or at any other time, to your knowledge, eaid: 

2 anything about his having executed said contract under a 1 

1 prehension of its import or contents, or said anything whatever ats 

B the time of said tender, or at any other time, to your knotige 

. about the said contracts being in any way or for any reason 

‘ lar, defective, of doubtful au ty, or invalid. oa 

f Not being able to complete the deposition on account of the ha 

0 I adjourned the taking thereof until the 28th day of Noe.“ 
A. D. 1883, at 10 o'clock a. m., then to be continued at the ssa 

0 D ronment. On this 28th day of N 

8 A. D. 1883, at m aforesaid, I continued taking a: 

r eaid depositi : 2 57 

2 

a 


| mi 111 of payment to him, the said P. T. 
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e the part of Clara Woolworth or B. B. Woolworth and as their 
aa —— or attempt to offer some semblance of money to 
ess the s id Frank W. Kavanaugh, as the deposit and earnest — by 


the said David J. Hennessy to the said P. T. Kavanaugh at the time 
of the execation and delivery by him to the said Hennessy of the 
written contract of sale referred to in the written tender, and if you 
ony he did, say what he did, all he did, and what he said; state 


: 4. He did; he drew from his pockets some bills which were rolled 
up and which he held rolled up in his hand. He did not unroll or 
count them, but said to Frank W. Kavanaugh, “ Now, I wish, on the 


part of Mr. and Mrs. Woolworth, to tender you for Mr. Hennessy, 


a 1 and as his agent, the $50 I received from him as earnest — on 


* 4 
* 
8 . 
* a 
. 
an ; 
+ 
* ee 
| 6 
* 
aa 
4 . 
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* 


1 5 9 2 
P. T. Kavanaugh at the time of 


11 ey 
, * 


3 . @ 
98 
<< 
8 es 


the contract ” (referring to the contract in question), “ but,” he added 
(ranning his thumb over the edges of the bills rolled up). I don’t 
e I have $50 with me,” and with that remark he put the bills 


back in his pocket. 


18th Q In your last answer you say that P. T. Kavanaugh said 


: % to Frank W. Kavanaugh, “ Now, I wish, on the part of Mr. and 
Ms Woolworth, to tender you for Mr. Hennessy, and as his agent, 


the $50 I received from him as earnest money on the contract 
now, say what * mean by the phrase “ contract in question,” and 

. T. Kavanaugh meant by the words “on the con- 
tract,” to what contract he referred, whether the one mentioned in 
the within tender, of which he had been given a copy, or some other 


| ea 
5 * 2 fo 
4 * * 
f N 
a 8 
1 
* ‘= tg o> of 


A. By the words “ the contract in question ” I mean the contract 


. ol eale mentioned in the written tender. He (eaid P. T. Kavanaugh) 
meant the contract referred to in the tender. 
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Frank — 2 —— Hennessy. He 

‘was in the roll; but on running his thamb 

he didn’t believe he had $50 with him. He 
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dm Q State what, as the clerk of the said H. J. Horn, your spe- 
= _ Gifie duties were, and how you were spor aki 


A. In is, in copying papers, making out deeds, 
and — ree running the in cha 

of the office in his absence. 28 2 a 
CHAS. W. BECK. 

Subscribed and sworn to before me at my office, in the cit “i 


Cleveland and in the State of Ohio, this 28th day of Novem 
8 A. D. 1883. ; 
Pe [NOTARIAL SEAL.] © A. T. HILLS, : 
5 9 Ne ? p bls 

114 On Behalf of Defendant in Chief. 


In the District Court of the United States for the District of | 
Minnesota. In Equity. 


Ciara Wootworts and S. B. WooLwortH 
us. 
Davip J. Hxuunesr, Impleaded as Daniel J. Hennessy. 


Testimony, eto, taken before William A. Spencer, Eeq., standing 
master and examiner in chancery, December 1, 1 1888. 


Parnicx T. Kavanauea, being duly sworn on behalf of the de- 
fendant, testified as follows: 


By Mr. O’Brien: Mr. Kavanaugh, state your name. 
4 Patrick T. Kavanaugh. 
Q Where do you reside? 
A. I live in Saint Paul. 


have you lived in this city ? 
— 
4 2 
A. on — ; 
 @ is your — occupation ? 
A. General auctioneer and real estate dealer. 
Do you also act as real estate broker ? . 
@ In eal property? 
| n rt 
A Yea, 2 y 
2 How you been carrying on business in this city ? 
5 A r 
. —— See to this action, Clara Wool worth, S. 
2 . so and David J. Hennessy ? 
fed a | 2 6s, air. 
Her — — i known these parties? 


15 


Hennessy about two or two and a half 
- Woolworth I have known for the last twelve or fifteen 


. A ö ne 
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By Mr. O Bam: FCE 
of land or real estate. | ee 
By the Wirnzss: That is my signature. ; BS 


115 Pes — ponents that ontract on d of he owner 


A. 93283 execute a contract and I presume I exe- 
cated this one. 

Q. Did you execute that contract under your aue and fe 5 
those two principals? We 

A. Yes, sir. a 


— Mr. O’Brisx: We desire to offer this i in evidence. 


to, as no authority has been shown on the part 
act for these ; does not arrest to te te ae 
A of them, but the contract of B. T Ev. 
a 
"Recei ived and marked Defendant’s Exhibit “A.” : 
Q. Was your authority from the principals for the execution of 2 
this contract in writing ? | * 
A. Yes, sir; I have r authority from Mr. n en 
Q. Where is that * 
A. I told Mr. Horn that 1 did have it in my 182 | 
been — por ony — — unusual me, and I hae . 
no special place fo 
Q. You think — be find 1 it on farther search ? 


= 
ut 
ry 


By 
1 
24 


A. Yes, sir. 


By Mr. O Raten: We shall have to withdraw this witness till hie 
search will enable him to And that authority or lay foundation 4 
evidence as to its contents. 


Counsel for plaintiffs handed the oppoein ail a paper; coun- 
sel for the etendant returned the paper handed to hom. 


Examination resumed by Mr. O’Baren: Mr. Ka , this con 3 
— Deſendant's Exhibit “A”) which is in evidenceis the 31 d. 

December, 1881; how before that time had this 5 

ony be been in your bands for sale 

Practically in my hands for sale, I suppose, from the < 


. the authority to sell it. 7 | 


Q. I am asking for you 
@. Practical how | had it for sale, di ut 
ctica Ww as 1 x 

2 Well, durh — —— Mr. W worth bed opok 
to me of selling t 5 
(By Mr. O’Brizx J That | 3 
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8 2 
‘ Q This was before the written authority ? 


A. Yes, sir. 
Q. During the summer months you looked up other purchasers? 
A. Well, it was a matter I was doing as a favor. I got nothing 


for it. I offered the property to Mr. Dawson. 


* 5 


* 


This written authority do you remember when it was made? ' 

A. It was made about the date of the contract. 
ln whose handwriting was this authority ? : 
A. I think Mr. Hennessey showed me about what he wanted, and 


I think I brought the to Mr. Woolworth and wife to sign. . 
, It was handed to me 3 ‘writing by Mr. Woolworth, but I do not 
8 remember whether it was in my writing or not. 
What is your recollection ? 
_ A. It is my recollection that it was in my handwriting. 
Tou think the paper was in your handwriting ? 

A. Yes, sir; I would say that a paper was prepared that I con- 


sidered strong to sell property. 
Cs it — — thet it — in your handwriting ? 
“Vi My memory is defective. 
Was it either in your handwriting or his? 
A. Yes, sir. : 
Q. That was the one signed and returned ? 
A. Yes, sir. 
By Mr. O’Brisn: I ask the witness to search for that paper. I 
ask permission to have the witness search for that paper. 


By Mr. Hearn: I will waive the search. 


Direct examination of P. T. Kavanaaua : 


DecemBer 3p, 1883. 
Mr. Kavanagh, in your testimony yesterday you said it was 
. _— to take a written — 
A. It was not a customary thing. 
Q. State how you came to procure it in this case. : 
A. The causes were that Mr. Woolworth at one time was ve 
anxious to sell the — pert A the spring, but to 
117 the middle of the summer he me he had changed his 
— . mind and he would keep the y, but along afterwards .. 
do came to me and told me to offer property again and seemed 
=. desirous of making an investment further out, and I told him that 
Mr. Hennessy would, I thought, buy; and meeting Mr. Hennessy 
I told him the property of Mr. Woolworth was again in the 
market and that he could buy it for $10,000, and Hennessy told 
me that if I was clothed with proper authority to sell he would buy. 
Q It was at Mr. Hennessy d request that you procured this? 
. Tes, sir; it was at his request that I went to the trouble of 


ting the power. 3 
And was it about this time that Mr. Hennessy made this draft 


4 * An *r... * 


A 3 Am 
=A. leaked Mr. Hennessy to draft the power necessary, and al- 
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dat fe your recollection as to where the paper was exe- 4 


The paper I had executed was executed in Mr. Woolworths. 
own house—executed by Mrs. and Mr. Woolworth in that interview. 
. Was that about the date of the paper ? 
A. I think it would be dated the evening I took it there. 


A. Maybe Mrs. Woolworth was in the room. a 

Q Was there any, allusion made to Mr. Hennessy’s desire to have 4 

a written 8 a 
A. I told Mr. Woolworth that Mr. Hennessy would not buy unless 


he had a written authority. 
Q. What is — r recollection as to the contents of this authority? 
A. I copied Mr. Hennessy’s authority verbatim as drawn up—euch 
portion as I deemed necessary to sell property. — 
Q. State whether or not you have any peeps the 
lan or the terms or conditions of 1 
118 to them, or whether any alterations were 
A. Suggestions were made; we talked about terme of the 
sale. 


Q. You don’t remember any objections to the form of the d 
presented to them ; after signing was it delivered to you? 8 
A. I think it was. 
2 Did you afterward exhibit it to Mr. Hennessy ? = . 
A. Yes, sir. tag 
* Signed ? * 
A. Yes, sir; he took and examined the paper which It 
him from Mr. Woolworth and he considered it all that was 
for me to sell. 
4 In the conversation at the house I understand you to 
there was some talk about the character of the payment 
payments ? 


Dr and that the contract is in 

should be produced; if there is any writing it should be 
Q. Was there any conversation ? a 
A. hoe in a general way and, I think, alluded to it in the | 


hou 
_, As understand from r remembrance, the fact 2 
ve as yments were to be was alluded to? 3 5 7 
— 8 
3 Now, this — which we spoke of, it is ander thia 
thority that you execated the contract which is in evidence? ? 
8—339 : 
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4. 1 suppree it was if I hed any authority. is 
7 — did not understand that authority to be revoked ? 
No, sir. 


e was this contract of sale, Defendant’s Exhibit “A,” ex- 
ecu ; 
A. Executed at this hotel over here—the Windsor Hotel. 
In whose presence ? 
A. Mr. Hennessy, myself, and the clerk. 
Q. Do you remember who drew this contract ? 
A. It was Mr. Hennessy, I believe. 

Q Did you inform the parties of the fact of ite having been 
made? 
A. Yes, sir. 
Q. When did you inform them of the fact? 

A. I think I informed Mr. Woolworth that I had signed 

119 such a contract the next time I met him, probably next day. 
Q. Did you inform him of the terms of the contract ? 
A. I think Mr. Woolworth understood the terms before signing. 
Q. What was it that made you think that? 
A. I talked it over and told Mr. Woolworth what Mr. Hennessy 
would pay, and in the Pioneer Press room, I think, some allusion 
was made to the terms—the whole matter was tulked over. 
Q. I understand you, then, that Mr. Woolworth was informed 
that the terms of the sale were the same as talked over before? 
A. Yes, sir. 
Q. I suppose that this matter was the subject of frequent allusion 
when you met Mr. Woolworth or Mr. Hennessy ? 
A. Yes, sir; when I met Mr. Woolworth I told him. 
As a matter of fact that contract did embody Mr. Woolworth’s 
— = to the character of the contract and the terms of payment? 

. Yes, sir. 
Now, after this contract—after telling Mr. Woolworth about 
the execution of this contract—what did he say to that? 
A. I believe it was all satisfactory. 
Q. Appeared to be satisfactory ? 
A. Yes, sir. 
es 5 What was the next step that uccurred in relation to the matter, 
or did your relation terminate? ä 
Bere — I think we furnished an abstract to Mr. Hennessy or his at- 
3 Q You continued to act in the capacity of friend or broker ? 
4. Yes, sir ; I still kept my position and talked to both of them. 
Pa 8 did anything further occur after the abstract was fur- 


. ‘Nothing that I remember till Mr. Woolworth had called on 
me some time afterward to know how Mr. Hennessy progressed, and 
1 me that there were defects in the title and he was to cure 
A. Yes, sir. | 

When did anything else occur? 


the title if. possible. 
Did he tell what steps he had taken ? 
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121 A. Mr. Woolworth, I think. I had the property at * 
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A. I have no data as to when any particular rn 
I know he stated that it had — — by Mr. Hen 
attorney and it was pronounced faulty, and Mr. — . 
Mr. Woolworth to perfect it. oy 
Q. When the contract was signed Mr. Hennessy paid over 6 
earnest money ? 
A. I think he did. a 
2 Since the adjournment have you been able to find that au- 


wer, 3 
T Mr.’ Kavanaghe ty ecqusinted: with. 
r vanagh, you are pretty 2 

the values of real estate in this city. State — not, aſter ius 
making of the contract, this property has advanced in value. a 
A. Yes, sir; I think it hat to un oxtent at least double. = 
Q. Could you fix the time when that edvance commenced—give = 

a historv of it? * 
A. It didn’t commence from the time of the sale; on the other 
hand, there was rather a lull in property, as every ‘all. There was 
no excitement over sales of real estate, and — was nothing aid 2 
for several weeks after the sale of the * 
and 1888 that the ad- 4 


Q. You think it was during the years 
2 occurred ? 4 
A. Yes, sir. 8 

A You now consider it worth about double what it was thea, and 
has he so for six or eight months ? a 
es, sir. 


Cross-examination by Mr. Hann: 


Q. How long have you been acquainted with Mr. Hennessy ? 
A. About two or three years; not to exceed three. 
Q. How long have you been ‘acquainted with Mr. Woolworth? 3 
A. For several years; maybe ten or twelve, maybe fifteen. .. © 
3 Have you had any other real estate tra ns with Mr. Hea 
nessy previous to this? a 
A. Never. 3 
7 Or subsequent ? 
A. No, sir. 
Q. Who first spoke to you about the sale of the 


sale. 

Q. How long before December, 1881 ? 

A. Early in the summer of 1881 we had a talk, he bei 
Pioneer Press, and we talked about it. We talked early in 
mer of 1881, and talked about making a sale of it. 

Q. Did you still attempt to make a sale of it or not? 

A. I advised him not to sell. 

3 Why? 

A. On the und that it was first-class future property —betiar u 
hold than 2 * 

Q. What reason did he give of being desirous to sell? 
A. Claimed that he had some other „ 
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overlooking the city, and intended to invest in outside acres and a 
portion of it in a home on one of the avenues. Said he did not need 
the money, but was in debt and owing some on the property and 
sere to have a home and the balance of the money to specu- 
with. | 

Did he tell you at that time that his home was encumbered ? 

A. Yes, sir; I think he did. : 
Did he not say that his home was encumbered and this place 
also encumbered ? 

A. I think not. 

Q Mr. Woolworth was keeping a — — 7 

A. Yes, sir; or renting rooms in the Davidson property on Ninth 


5 Q. Not on this property ? 

* ot on this property 

A. No; Seventh street is the property. 

ae Are you sure you advised against the sale? 

A. Yes, sir; indeed I did. 

Q. Didn’t you tell him you knew property where you and he 
could go into lation and make more than there? 

A. I remember telling him where there were acres between the 
towns could be bought and sold. I didn’t say anything about going 
into partnership with him. He claimed he knew where there was 

a block of lote—several lots on Mackubin street—where he had the 
refusal: We drove out and I gave him the prices generally. 

| Q. How long before mber, 1881? 

122 A. Some time in—maybe it might be in September or 
August, probably August; some time along there. | 

Did he wish to make an immediate sale so as to make another a 
investment and talk about Mr. Hennessy being a man of means 
and able to take the property and pay for it? 

A. Tes, sir. | 
About how long before December, 1881, did you comé in con- 
© tact with Mr. Hennessy? , 

A. Well, he is an occasional visitor in town, and I used to meet 
dim about every time he was in town, and we walked around town 
aud towards home, and the subject of our talk always was real estate, 

=... ~the values and the future of it. 

My — is when you had the first conversation about this 


. Probably some time early in the summer. Mr. Hennessy was 
[~- Aalking about where a hotel would be located; where they would 
dars to locate it; where the people would be obliged to locate it for 
ein reasons. At evening I took and showed him Mr. Woolworth’s 

-=“peoperty and told him the-size of it, etc. He claimed the property 
nin the market for less money. 

=. @ You havent answered my question; when was it? 

I cannot tell the month; it was some time in the summer 

wmenthe- maybe June or 1 

88 hon did you first tell Mr. Woolworth that Mr. Hennessy was 
come ti — — of the property ? 
} time Mr. Woolworth spoke to me about the sale of his 
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witness. The record shows that he had told Mr. Woolw 
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DAVID 3. er cans We 

property he came in one day and — I Bel ove T wi 
sell that property; that he needed the money, and that it would 0672 
better for hii to have the balance of the mosey laid 5 
lots or acres, and that would be as well as to hold the & — 


property ; that was some short time — eennteath ean : 
given me.to sell. | 
agreed 3 take the property for . #10900 
rawn up? 
A. I think not. I think he said he would i the terme, 
etc., should be made and I had the — se : 
Q. Why did — not tell Mr. Woolworth that Mr. Hennessy d- . 
sired pes Pow proporty ? a i 
123 A. I told him that I had offered the property to Mr. Daw. 2 
son as a bargain, as the cheapest property in — 1 
as I — upon it, and then told him that Mr. Hennessy a 


bu 3 
3 Why did you not tell Mr. Woolworth that before, instead of 0 3 
short time previous to the execution of the contract? a 
A. I believe I did. I think Mr. Woolworth knew I was to coll. 00 

Me Hennessy. I know we talked over the matter several times, 
and I think he understood that Mr. —— was to be the — 
— I have not kept anything from M ool worth; we were 
riends. 7 
Q. You have testified that in June or July you had a conversa- 
tion with Mr. Hennessy about the sale of the property ? aN 
A. Along about that time. 2 
Q. And about its being available in referenes to ite proximity e 5 

a probable future hotel, and that you first told Mr. Woolworth abet 
Mr. Hennessy’s desiring to get the p * shortly before the ex 5 
— = the — in — hy —— — tell Mr. Wool- = 
worth about Mr ennessy’s esiring to get the property * 
to that time, immediately preceding the contract? 


Objected to as not in good form and relating the testimon 


a 


ee 


of 


n'a) W 
that time. 3 
A. I intended stating, on the question being — to me, that Mr. 
Hennessy and I had been out to look at p property;and he had tah = 
me down to see a certain block where he said the hotel ough 4 s 
placed, and one 5 whether it was the same eveni : 
do not recollect, I took him down to see the p property bey Woa 5 

worth and that Mr. Wool worth had told me 

showed it as cheap, without relation to the hotel. I — 
the property as property I considered cheap, and the 2 he 
claimed that it wasn’t cheap; that it was no barguin, and at 6 + 
interview, I think, said that t was in the market for 5 
that he could buy it for less money from another ne 
told him I didn’t think he had — a I did 1 8 — 
Mr. Wool worth had. I looked upon the property as af 
$10,000. I think that I told Mr. Woolworth that I N 
Hennessy to see the property, and didn’t know bot T i 
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- sell it to him, but Mr. Hennessy claimed it was in the hands 
124 of another agent for less money, or at the same money, and 
that he was offered the property for either the same or less. 
At tliat time Mr. Hennessy appeared to be anxious to buy the prop- 
erty, from talk he gave me. ive 
y Mr. Horn: This paper is admitted to be the opinion of Cap- 
tain Mainzer, furnished by him to Mr. Hennessy, connected with 
this transaction, and that Mr. Mainzer has been a practicing attor- 
ney-at-law for several years, and was at the time of giving the 
opinion. ) 
By Mr. HARD: Admitted. 


Paper received and marked Defendant’s Exhibit “ B.” 


Q. State as near as you can the precise time that you told Mr. 
Woolworth that Mr. Hennessy desired to purchase the property. 

Be A. The first intimation I had that Mr. Hennessy was desirous 
ot buying the property was shortly before the time of the con- 
Bs tract, and he kept saying that I had no authority, and I told him 
that I had better get the parties together, and while I could act for 
MI. Woolworth I desired that they should meet and agree upon the 
Taper marked Plaintiffs’ Exhibit “A” shown to the witness. 

— Did you ever see that paper before ? 

A. This is su to be the authority under which I sold. 

That is what I claim. 

A. I was always under the impression that the authority was 
drawn up in my handwriting, and I took the paper to Mr. Wool- 
worth's house, and I suppose that he signed it. 

Ia whose handwriting is tha Plaintiff“ Exhibit “A?” 

8 A. Not in mine; I do not spell my name with a C,“ and it is not 
my handwriting; I do not know whose handwriting it is; I paid 
=> very little attention to the authority, and took and showed it to Mr. 


forgotten 
tract, but I have the — — that it was something that 
ee myself. I think that Mr. and Mrs. Woolworth sat down 
do the table and signed something that I had. If this is the au- 
eee it has gone out of my memory. It may be the authority, pos- 


3 * 
. 
on 


B/ Mr. Hearp: I offer that in evidence—Plaintiffs’ Exhibit “A.” 
Odbjeoted to as not proper cross-examination. 
a: ae 2 Did you testify that you had any other authority except 


an AI testified to having no other authority, only oral, to sell. Oral 
ih I had on which Mr. Hennessy would not act. My memory 
ener that Mr. Woolworth drew this. I supposed that 
ie. drawn up a little different paper from this, and yet I could 
ally. tell. the full substance of the 
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paper I had drawn up. 
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Q. Now, that bears date the 8th day of December, 1881; 
was about the time? ae: 
A. I cannot tell as to the date. 

Q. State how — oes to that you told Mr. Woolworth that 3 
Mr. Henness esirous of purchasing this property? aS 
A. The only desire ever shown on Mr. Hennessy 
Q. When did you tell him—how long before? * 
A. It m ty be a couple of weeks; I cannot state exactly the timo. 
Q. Mr. Hennessy drew u Defendant's Exhibit “ A?” — 
. This one that I signed; who drew it up? 
Q. Yes, sir. 4 
ry — een my — — 1 —— Mr. Hennessy. pe. 
not Mr. Hennessy draw up another in some respects 3 
similar to Defendant’s Exhibit “ A 2 nicks 1 
A. There was a contract drawn up in the office of the Pioneer 
Press room, Mr. Hennessy dictating it and I writing it. It was 
dictated by Mr. Hennessy and I was the penman. 3 5 
Q. On the same evening that this Defendant’s Exhibit “ A ” was 
executed ? 
A. On the same evening that I executed that paper. 
ry May you not have confounded this in ur own mind oni ay 
recollection—that is, Defendant’s Exhibit “A” and this other 
draft in your bandwriting—with the paper that you think was in 3 
2 8 handwriting that you took down to Mr. Woolworth’s-. — 


A. I did not say that I took ageing ink in Mr. 5 — 
writing. I said knowing that Mr. . 
me to get a certain power from. Mr. and nd Mire, Weolwe — | 
agent, to sell property, and I think I told him todraw up any a 
he chose and that I would either take and copy it or such port 
of it as I considered necessary to make me the t of Mr. and 

Woolworth for them to sign, and it has always been in 
126 mind that I copied that to a certain extent, 8 
be the paper (indicating Plaintiff’s Exhibit “ A”) 

Q. You have not answered my question. 

A. Iam not confused as to the real , 
cause the eontrae. 


By Mr. Hearp: As to the contents of the power? 


A. As to the contents of the power I am not confused. tom eel 
able to state the contents of the power, and I was under the impres q 
sion that I had drawn something for Mr. and Mistress Ta 
to sign. I was looking at it and trying to cypher out the writ 5 
in lead on the back, and if it was in my hand writing (indicating th ss 
Plaintiff's Exhibit A) this contract has been in my pe | 
some time, I think. T notes in pencil on the beck are in 2 
handwriting, although I cannot decypher th — 
When you went down to the house to get et the authority signed" ¥ 
you met there Mr. and Mrs. Woolworth ? aS 
A. Yes, sir. | 
Q Anybody else present ? 
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. was the — of the conversation there? 
A. I simply went in and told them that Mr. Hennessy would buy 
the property; I believe we talked about what terms we could make, 
etc. 

22. Did you ever go there but once? 

A. I might have called there once when Mr. Woolworth was not 


e ee ee 


A. Yes; I think so. 

Q Was there more than — — by them ? 

A. I have no recollection of more than 
eln this conversation there at the house did not Mr. and Mrs. 
Woolworth both say that they wanted cash and expected it to be 
up immediately ? 
A. I think that my understanding was, not that they wanted 
cash, but gave them to understand that I could not sell it for cash, 
and told r. Woolworth that it would be for $2,500 or $3,000 cash ; 
that — — and mortgage could bo sold readily, and 
So 


‘at 


take it upon myself to dispose of Mr. Hennessy’s 
that eee get — its equivalent in — 


told them when he first talked about ct the property th 1 
would pay cash. On that evening I 

Hleded to Hennessy being able to” —— mean 
the understanding was that the terms were to be part 
Mr. Hennessy was to assume the mortgage, and, I think, 
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the — one or two years; we had gone over that several 
‘times, think it was alluded to at the house. As to m sayin 
ite ded Id draw his check for it, I cannot say. I said he coul 

28 fs I understand you to — that you didn’t know that there 


oy ene oy tn prepay 
me to say that I didn’t know whether the 


Pr up on top of the hill was mo ornot. That property 

5 ea avenue, that is what I said. 

oe see bey ‘Didn't you state in this conversation at the house that if this 

i. * took. the money would come at once? 

. Well, I might have — stated that, knowing that I 
us the papers and get the money on them. I know very 

al that there weal ee , — — of shat 
dad been settled up between Mr. Woolworth and Mr. Hen- 


re that they were willing to sell to get money 
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: 2 the contract of sale, how long did you remain in there? Be 
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A. Tea, 
Q Tom 
A. 
Q 


Ik 

Did you know at that time about defects in the tide, Me. Ke 

A. — — alluded to as the ike 3 

samme y — — , and some said that the title was not 0 
w 8 


as will hear 


0 How long A lived in Saint Paul ? 
A. 19 years, I thin 


8 Wes Cummings in i of that property when you came. Be 
128 __ A. I do net know whether he wee when I come: eee aaa 
a ; I think he was afterwards, but I cannot swear a 
a — a he 


* Had — heard what this defect was? | a 
A. No, j hed net bene’, It was spoken of as the 8 
Pd Walle y something was wrong about it. 


2 I ＋ — this contract, Defendant 
- su t there “y any defects 
2 — p immediate . 


aoe did not knew anything abo t it; never bad the tile ox 
amined, and knew nothing about it. : 
Qd Did ask Mr. Woolworth whether it Twice about the te 
A. I think we alluded to the title once or twieg about the 
Mr. ren to sign the contract, I Wink 10 
him it was better not to sign a contract unless the title was 
— — thought his title as good as any title in tows 
in 
Q. When did you receive the $50 earnest money mentioned: i 
Exhibit “A?” . 
A. It was the evening 1 the exhibit. 
Q. When you went up to Mr. Wool worth's to get the an 


A. From 20 minutes to half an hou 
Q Was Mra. Woolworth in the room all the time ? 
A. I do not think she was; am 


— detects 33 4 
— that I did not know anything abn. 
rs. Woolworth again to talk his her =e 4 
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never saw her again until a week ago to-day, at the marriage 


of Mrs. — : : 
3 Q Was anything said to Mrs. Woolworth about mortgages 
5 being given on the property for any portion of the purehase- money 
2 in your presence ? ; 
A. Well, I think that the terms were, maybe, discussed; 
129 that the sale would be for part —— on time. 
: which would necessitate a mortgage. 
Q. Were they? ? 
A. No. 
Ho many times did you see Mr. Hennessy between the 8th 
of September, 1881, and the 23d of December, 1881 ? 
A. Well, I cannot state how many times. I have seen him a few 
, times; maybe two or three times. . 
Lou have stated in substance that Mr. Hennessy was a very 
particular man in real estate matters? 
A. Yes, sir. 
And advised Mr. Woolworth not to enter into a long contract 
in reference to the sale of the property ? 
A. Yes, sir. 
C 9 foundation did you have for that opinion as to Mr. Hen- 
nessy 
Odbjected to as not cross-examination. : 


4. Well, I have heard it frequently stated among real estate men | 


‘that Mr. Hennessy always insisted on his—that he was very par- f 


: g ticular about his titles being made clear, etc. 
* 5 On the —. of the 28d of December you was in company 
with Mr. Hennessy 3 


1 n ee ee oe 
— 14. 3 3 * ~ — 
~ “ae — — * . 1 


a 1 


* 
a 
* 


A. Yes, sir. 
Did you go to see him or did he go to see you? 

A. He came to the store. 
Be Where did you go with him? 
A. I went with him to meet Mr. Woolworth and introduced him | 
an the owner of the property on Seventh street which he was about 
buy, and told him Mr. Hennessy would probably buy the prop- 
=~ erty under the authority, etc., as I had told Mr. Woolworth before 
E — — mo it, stat That I would — h ald 4 ‘ae 
me  “@ecli sign ing that I wou er o would do the 
5; .- business directly with Mr. Woolworth. 4 


~~ 


D to this time didn’t Mr. Hennessy tell you that 

ty in Plaintiff's Exhibit “A” was not —— to him. 

you tell Mr, Wodlworth that, and didn’t Mr. Woolworth 

+ N to have anything more to do about it? 
. Yes, 
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Did not worth after the 8th day of De- 
. Se Ved 
ie . 
+ = oe 17 ’ 


Hennessy was not sati with 


on Mr. Wool 
him that Mr. 
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the authority that you bad recived from Me, were sad wi 
and didn’t Mr. Woolworth tell you in substance, “Let the w — nt 
matter drop, then,” or words to that effect ? ? 
A. There may have been some such talk as that ; I cannot get 8, . 
into my head. 8 
About what hour in the evening was it when you and 
Hennessy called upon Mr. Woolworth on the 23d 2 December? | 
12122 time after tea, ma — — 
a special a intment to wo and meet ennessy- 
if so, it would 8— 7 and 8 5 
3 was Mr. Woolworth doing when you called, and where 
was he : 
A. He was sitting in his room at work. 
Q. What was his business at that time? 
A. He was a reporter on the Pioneer Press. 
a How long did you remain there? 
Well, we must have been there nearly an hour. : 
2 What was done there? 1 
A. I had introduced Mr. Hennessy as the man who had the oo: 
tract or who had talked about it, and Mr. Hennessy went on cod 2 
talked with Mr. Woolworth and explained why it was that he wan 
the contract and told him that he didn’t want to go to the — 
of having the title examined and not get the 
own protection he needed a contract; and Mr. oolworth then said: 
that Mr. Hennessy might go on and draw up a contract and read ic 
to him and that he would sign it himself or authorize me tosign it) 4 
Mr. Hennessy then told Mr. Woolworth to furnish he “= 
would dictate a contract, ond I — 2 or bs 2 ** = 2 
ould do the writing, and we at o the 1 
aud we drew up a contract to be of the usual form that Mr ak 
neesy draws up all his contracts to. 23 
131 Q. Did you complete it? ie 
A. I think we did; but some portious of it were If ont a 
with some exceptions as to a mortgage. Ga: ss 
Did Mr. Hennessy give any 1 reasons why he wanted a2 
written contract; did he say anything about the expense of exami 


nation? 
to the having the 


3 8 ' 


A. He said he didn’t care to 
examined and having people their r Winde and — 
it a rule to get these contracts from Fairchild and Barnum and 
men he bought of. It was his custom in realty to ask for these 


tracts. 2 
Q Did he not say that it would probably cnst him HO or 860 ga 
an opinion on the contract? 
A. He said it would cost him something 
Q. Didn’t he say that was his main objets, tobe able to make l 
self whole in paying an ¢ an attorney who would examine the title? 
A. Icannot sa y's word for proper was; he talked | 
he talked: about: 
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people hight change minds if property wea x 


down. 
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* oss Did he use that language“ if property came up or down? 
8 A: No; I don’t think he did; he spoke of the change in values of 


property. 
Q Was there anything said in the conversation to indicate that 
there was any trouble about this title or anything whereby this 
would be otherwise delayed ? 
A. No, sir; nothing was said there; Mr. Hennessy said he wanted: 
— st a sufficient title, aud Mr. Woolworth thought he could give it 
im. 
Q What was there said about making title good, if anything ? 
A. There was nothing said that I know of—only alluded to in a 
general way—about the subject of conversation proper to talk 
—— before writing the ‘contract that Mr. Hennessy was about to 
ctate. | 
Q — wasn’t this completed then ? 
As — — of the contract proper was left out in re- 
lation to payments, and the mortgage incumbrance was 
182 neglected or overlooked, and upon the reading of it it was 
noticed, and Mr. Hennessy claimed to be in a hurry to go 
away on the train that evening, and Mr. Woolworth also wanted to 
somewhere—to the board of education, I think; both were in a 
Hurry, and Mr. Hennessy claimed that he had one drawn up, the 
identical ono in all respects with the one before us on the table, with 
clause in it, at his room, and we repaired to the hotel 
and executed a similar contract to the one drawn up in the Pioneer | 


F 


room. 
Q. Did you go with Mr. Hennessy! 0 
A. We all three came up er,and Mr. Woolworth and I 


~ __ gtood on the corner, and Mr. Hennessy went tu his room and I fol- 
blood after him, and Mr. Woolworth said that he didn’t see any 
+ danger in signing such a contract as had been dictated by Mr. Hen- 


ibit “A” of the defendant; did you read it? 
do not think that I did; I simply took it in my hand and 
said this is identical with the one drawn up below. He said 
na maori I think it was coming on—that it was 
wee time—and he was anxious to make home. 
be QS day of the week was that ? 
. say without looking. 
0 ve that night ? i 1 
‘him good-bye, and the buss waited for him and he left, 


see him next; did you see him Sunday or Sat- 
ray Se 
he called day and said that he had missed the 
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train; I cannot state exactly how I know it. I have 1 armed ‘that:": 
When you signed Defendant’s Exhibit “A” did: you’ kno "3 
that that last clause in the exhibit, commencing with de 5 
“it is moreover agreed that if there are any clonds or d in the, 
title to the said property,” was in it? 2 


133 Objected to as not éroes- examination, incompeten — 3 
terial, irrelevant, and no foundation laid in the — 3 


A. I rather think that I knew that that was in it, because I know 3 
this contract was presented to me to sign, and I had refused to sign = 
it, and I know that there was something like that. a 

Q. Sumething similar to that? a: 

A. I know there was a clause in it in relation to defects of title == 


Exhibit “B” of the plaintiffs shown witness. 


By the Wirnzss: That is in my handwriting. 7 
Q Is that the draft of contract which 7 mentioned as being 
written by you in the Pioneer Press office 
A. Yes, sir; this is written by me. an 
Q Do you understand that last clause in that draft in reference a 
to the clouds or defects on the title was the only clause in reference = 
to clouds or defects in the title that was in Defendant's Exhibit A* me. 
at the time you executed it? : 3 


Objected to as not in 
tion, incompetent, — 
the question. 


A. I supposed that this was about the same. | 7 . 
Q. You are not an attorney - at- law? 2 
A. No, sir; I wish I was. * 
Exhibit “B” of plaintiffs offered in evidence. 


Objected to as not proper on cross-examination, incompetent, im- 
K — and Dr oa 


Q. At this interview at the Pioneer Press office, didn’t Mr. Wo * 
worth specifically state that he would not consent to any contzad} 
whereby the sale of this property should be tied wh oS 

A. I think Mr. Woolworth made some such remarks 2 that, th 
he didn’t want the pro — that he wanted the a 
the money if * 80 
* 4 do not remember; | 

n’t he object to si 
property would be tied up — 

A. I was a great objector myself to anything F Ip 
Ten di id you next see Mr. H after that? 1 

i see ennessy ., Se 
A. In — to this matter? 


r form, not proper on cross-examina- 
„ irrelevant, and no grounds laid meni: 9 
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A. That wes tn the summer; wal, along leer in | 
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winter—about the time that he handed me the abstract. He was 

gone for some time, and I saw him quitea while after. I think Mr. 
colworth called several times to know if I had seen Mr. Hennessy 

— — — — with —— that would 
later in the winter, maybe in January or February 

Did you afterwards 
was some trouble about an-incurable defect in this title, and that he 

t to abandon the transaction ? 

Well, I don’t know but I did. 
Obj to as not cross-examination and no foundation laid in 
the ings. 

Q Was he away a good deal of that year ? 

A. Yes, sir. 

Q Has he been away a great deal since December, 1881 ? 

A. Well, yes; he has been, off and on, away. 

Q Did you have any difficulty in finding him in reference to this 
transaction ? 

A. Well, yes, sir; I think we looked for him for several days dur- 
ing the year 1882 to refund him his $50 and tell him that there 
was certain things in the abstract that could not be cured; that was 
what was to be told him. I was leaving town about that time, and, 
I think, one of 5 ee was authorized to returo him his money— 
his deposit, but I seen him before that and told him there were 
things connected with the title that was very hard to make right. 
It began on conversation as to whether it could be made right. 
Who made this tender back ? 

A. I do not know; I left it in the hands of Mr. Starkey, I think, 
the book-keeper in the house. I think it would be Mr. Starkey or 
Mx. Doherty. : 
How many times did you seek to find Mr. Hennessy to make 
the tender? 


er 
Og A. Well, we hunted for him two or three days on different occa- 
tions; called at all the hotels. 

Al a time when you understood that he was in the city? 
[/. Well, yes; some said that he was in the city, but we could not 
Be) find him. 
less that this contract was acknowledged on the 28th day of 

February, 1 In whose hand writing was the acknowledg- 
A. You mean in whose handwriting it was drawn up? 

5 Yes, sir. 
4 5 ; 5 I believe. : 
0 how you came to acknowledge it. 
eyes . Hennessy came down and wanted to know if I would 
| ——— made with him, and I told him that I 
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dee Mr. Hennessy aud tell him that there 
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title, bat I do not know whether he ve me an —— 
not; maybe he did. 2 y oe" = 


By Mr. HRAnp: I introduce the certificate of n on thie” 
instrument. 


Was there a tender made to you of any parchese-money om 
this property ? 
A. Not by Mr. Hennessy. a 
Q On bis behalf? sg 
A. I think that was made by an agent of his, a namesake of minds, 
Mr. Kavanaugh. 3 
Q. How long after the $50 tender back ? = 
A. Ses, Game g about the tender of $30 I do not recollect. 
whether Mr. ey found Mr. Hennessy, and I took occasion when 2 
Mr. Hennessy 's agent came to offer the deposit on the purehane (s 
him as the agent of Mr. Hennessy—that is, the $50. 2 
Q How oo = offered him the $50? Ts 
A. It might or such a matter; the money offered mc; 
I think, was on my — from New York last fall. a: 
When was the $50 offered ? koe 
A. I think the $50 was offered—I left here on the 11th or 12th of 7 
September and. returned about the 1st of October—now it was when 
: was about to leave that the money was to be tendered to Mr. Hen- 
| , and I think upon my return Mr. Hennessy’s agent tendered === 
| — is money. ae 


1 Redirect examination by Mr. OBR: 1 
Q. I understand you to say that you instructed a man to make a 
tender to * Hennessy of this $507? ae 

A. Yes, si 

Q By hoes instruction ? 

136 21 — — that the ground 
ou were instru to return money on 

that there were incurable defects ? 3 

A. I believe those were the instructions and reasons. 5 

Q When did you get those instructions ? 

A. I believe t the fore part of September, 1882. 

4. Wer those the first — ever got from Mr. v 
wo “ag 

A. I believe they were. 

3 Were you instructed to put the refusal on ay oer groan 
than that Mr. Woolworth could not make title? 

A. I —— — T recollect a conversation with ‘ 
Mr. Woolworth in which he claimed that Mr. Hennessy did . 4 
live up to his contract. 

Q. Then, as I understand, all the objections were 8 7 
Sct: Wook title or Mr. Hennessy was not up to his 
contract. Mr. Woolworth did not put it on the ground any want 
of authori Se 
A. That right . 
C As a matter of fect, you never made e tender? 
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not I left instractions to find Mr. Hennessy. As far 

never found him. 

agent made a tender, and at that time you ten- 
refused on the ground that he had no authority 
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the $50 and 
it? 


A. Tes, ir. 

* come back to the paper —this written authority, Plaintiffs’ 
bit “A.” Mr. Kavanaugh, look at the ; it does not seem 

to be legal cap ; do you know — eep paper of that char- 

— —— You will notice that the lines look like legal 
but are not. 

ok We rar ng all kinds of stocks, and are apt to have any kind 


aper, as far as Paper goes. 
, all recognize it ? 
forced to recognize it from the handwriting on the 
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mean by that there is a Fer shown to you, and that it 
have been in your possession 

I would not recognize it otherwise; it has always been in my 
that I had brought something to Mr. and Mrs. Woolworth to 


is your recollection as to the contents of the brought 
them to sign as compared with that ? 8298 | 
Tu. was that I was authorized to dispose of 
lots ur and nine, in block 20, of Robert & Randall’s addi- 
at Paul for the sum of $10,000 net. 
9 wy ng in pencil on the back was not there 
eay of i 7 
be able to say anything about it, as I have said, 
nder the im that I drew it at the 
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Mr. Woolworth asked for the authority and I 
at the house in my book-case I overha this 
ittohim. It is the first 

all the that I have ever made. 
other authority which you drew or 


cannot. I was oe cannot state more than that 


to soll. 

do this was never questioned before or after 
de plaintiffs ? | 

nan ever been questioned by the plaintiffs or by Mr. or Mrs. 


ann is stated that you never had authority 
N : | 
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| to be his ag “ae that might not turu 22 
satisfactorily 8 
Signed) pected. TRICK T. KAVANAG! 3 
Davin J. Hrunrer, being duly sworn, testified on his own be hell 
as follows: 


Q Have ä dent o isn of he lao iat 


you didn’t —— Mr. Woolworth 
to buy. I understand your testimony to bed 

188 the time of the eale Mr. Hen 3 te Bay 

customer and y a ha 


You looked upon him as an a 0 bas 
A. Yes,sir; because I ä overpihine to Me. Woolworth and b 


informed them as long as knew of 


Recross-examination by Mr. Hzarp: 


2 On the Sunday succeeding the interview at the Pome F 
— didn’t you invite Mr. Woolworth to get into your 1 

d him what — had done, and didn’t he tell you that | 1 oe ong 
— didn’t 5 the kind; that she ¢: L 
cash, and get . Bea: 
A. I remember Mr. Woolworth riding 82 ae 
cannot remember when it was—and m my or to ue Er. Eo ag ; 


he said at the time. 3 to me now. 
have done it. I cannot recall it. 
8 N 
efich as Exhibit “A” of defendant? ) eee 
A. No; I have nothing to do with contracts, and when Mr. | Ten 2 


2 Mr. Hennessy, are you the defendant in this suit? 
A. Yes, sir. 


ve your true name? 


— lived there? 
fall of 1808. 
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acquainted with Frank W. Kavanagh, whose depo- 
—— 
= uainted with him. 
he is livi — 
ed tied check the ortho 


I was at his funeral. 
ted with the plaintiffs in this action, Clara 
. I ba Clara Wool 
t ve never seen — 
worth to know her. 
7 eee 


5 ao 24 Yon heard him refer to some notices—written notices) or 
=” ‘fendera—one that was served on him by F. W. * 


eee Mr. F. V. Kavanagh's deposition 
> on file here—that iin fact I know are. 
whether by you? 


3 Bed notice by me; they were all in 
81 you's subject of the Kingdom of Great Britain and 
never become a subject of any other country. 

— will now ask you to begin with the negotiations 


7 ——7— v2 I may ask incidental ques- 


: Some time 28 N T. 

attention to in controversy ; 

1 Kone ellen i declined 
I better purchases could ‘be 

spoke to me several times, but I would not 


ee ARE : T move to strike ont all the foregoing and object 
2 y hereafter to be | antecedent to the execution 
ef; EH. + Babsoyoontty ma 1 called to the 
ener my atten 
eie property subsequently. He also took me to see the 
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it, and finally 
think better of 


, fe — be all right, byt I would 
on a mere verbal 
Pougbt or not I thought, for 
cure a definite written anata 
cure such authority, irrespecti m 
would to Mr. Woolworth, — 
so should 


appeared 


uently bring me a paper 
Ar. 222 Olan 


Q Can you fix that date? 
A. It was in December of the same year. 
it was a skeleton authority that I demed fy 
to treat with Mr. Kavanagh on it. I wanted a fu 
i was ot specie e , f. specie ugh: 
ng N I told were he mare specie ve anyt 
to do wi e rty he more 
it contained, an before, that thas 
not consider the authority sufficient told me 4 
make him a draft of such a power or authority as I ‘woul 5 
right, and that he would copy it and get Mr. a 1 Leak 
141 worth to mit 2 et u b maki the dr im 
i t and gave — 
store, on Th u Tonne street between Cedar and 
it for him and he read it and told me,he would spy ad gai 
to execute it. I left it with him in his possession. Res a 
Will you state the contents as nearly asyoucan? ff 1 
By Mr. Hzarp: I object; it is immaterial and incompetent. ‘” 
By Mr. Hennessey: oe 


“Pp. T. Kavanagh, Bg.: 
Lou are suthoriaed B agen to sll for the ms 
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be paid on follows 1 . 2 
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me a power the same as the 
ass Seas Sanco d K 
1 stated to him that, in — . — 
the property. I did not myself at the time conclude to take it. 


By Mr. Hon: I show the Plaintiffs’ Exhibit “A.” 


look at that and say whether that was the power 
Mr. Kavanagh, to which you have just referred ? 


Dy Mr. Hanne: Do you mean the latter? 
AX I mean the latter. 


By Mr. Hennessy: This is not the last power shown to me. The 
a to which I have just testified, being in accordance with the 
pe E iven to Mr. Kavanagh, as I have — was executed later 
is exhibit. 
sees — other respects does it differ from that as to contents 
rt 
“mS Pitts not the one, and the other was executed later than this. 

. . a Q What was done next? 
A. Some time about the middle of December, some time between 
dd middle—from the 138th to the 19th of December—I 
informed Mr. Kava that I would take the property at 
ae $10,000.00, to be paid, ‘in cash and the balance on one, 
ie fo, and three years, at seven per cont. interest. I was at the time 
| #2 » that statement ignorant of any mortgage on the rty. 
2 — 1 F. T. Kavanagh pong gan ape and ta 12 a on there 
Sore bal grat gi ae property, and that I wou expected to 

5 ae — — 3 — I assented, to the records tu 
and what intorest i it think it to be a mort- - 

Rice—I do not — the full facts; executed, 
ink, by Seth B. Wool and Clara Woolworth—I think it 
din W. Rice. Aſter I had arranged with Mr. Kavanagh 
pareh : directed me to draw up a con- 
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authority, could execute for both. 1 | | 
to write, and he Mr. Ka to do 
that I would do the ng, which I undertook to 
a draft of a contract, which was found to be imperfect, 
the reason that it omitted reference to the 

to assume and required all the deferred sto. 
143 in three pa 8 500. each. an 2 
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— not, I believe, matured. On ascertaining the omission, end tae 
necessity of making a new draft, I proposed commencing over. *38n: 
Woolworth claimed that he would not have time; that he b 
attend u meeting, which, as near as I can recollect, was: being HesE 
in either the Odd Fellows’ Hall or Sherman Hall, son re ou) 
Wabashaw street; that he could not stay; that he must-report 3 
his paper. I was also ina hurry, as I lea at ever 
for home, and it was by Mr. Woolworth, re,’ 
myself and Mr. Kavanagh prepare a new contract embodying’ S 
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stipulations regarding the mortgage and all that had 
between us. 28 
By Mr. Horn: I would like you to look at this and say 
it is the incomplete draft that you refer to. 
Plaintiffe’ Exhibit B“ shown witness. ee 
By Mr. Hennessy: I cannot say positively. It would be abe 
substance of that. I cannot say that that is it. I do not know, 
Kavanagh's handwriti The substance ia about the eam 
kno that it was left in Mr. Kavanagh’s or Mr. Wee 
I did not take the eher one of them 


cay. I not be e 
tively that it is. 
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ie took place regarding the contract and its stipulations and 


3 
e termined 


Ae 


88 


2 
R 4 
1 3 


8 5 ty’ 
7 : A, 8 1 

„ Sie 4 ei > * 5 
2 * 
= „ 2 


; ©. we? 8 * 
i 1 ‘ - a * . 5 9 4 “al 5 
* “8h ate Yue oat eM ae 
8 4 * 3 * 8 * 9 1 ms os eer * 
© 1 * 3 . 1 2 * 2 * 
1 . : 5 4 s me a» ie 
u one. . c BG UO"? 
U 9 . ‘ A 5 
of some estate that had never been closed up, and had: 
. 
+ « a 
0 ot) ee eee 


« 


Defendant’s Exhibit “B” shown witness. av 25 


By Mr. Honn: Bay whether this is Captain Mainser’s report ou 
the title. — holiest 
it is about the date and ‘a * : 


7128 
. 4 if 
Mr. Mainser N 
e . , * . 
0 ee 
ad 


y to be 2D 
given to Mr. Wool when 
| ! , 7 ce 


7 6 
„ 


plaintiffs, Clara Woolworth and & R Ws 


a 


the 
r it would be somewhere about. 


a . +. Sie 


3. se? * * = 
. * „ 5 * 
e 
2 F oe r * * * eS ain * — 
neee 3 1 5 


re 1 Se 7 2 y 
— * peu < i ae ON 
io en — — 8 


> * 4 * 
Nd — 
ee ee eee 


y <= 424 

ASST r nit EE Bes 3 g 

Nis rao Paget >< eS 1 
+e U , . 


+ 
49 * 
. 7 4 
' ta r 


= 


ee 
* a. 


7 


N 
W. N 
; <a 


| | * 

4 . * 

i. “F - 
* * 


1 
“a 


4 wt 
; 


— 
4 


Ta 


. 
9 


* oe — 
— ony 2 * ; 
aye He a tert “ay ae 
o> * 4 on 
> : — — 
n > Be 7 et ee a + of 
n MBAR? 8 


difficult 
was ei 


; i} 
* ‘ 5 . 1 N 
n n n 
7 “> es 74 1 ** P 
PERIGEE ET AR A 
2 1 ye 
? — ee 11 0 5 c=: 
; wi ar 24 8 ® ora 
‘~ 11 2 
1 . — 2 ; 
e FEET RIGO OPED 
0 ö 
’ 24 & Ah 


7 A 
3 


* 


8 * 5 sa Fe . . 
* * ae a 4 
* & 
7 2 , 1 * 
er bee PREY SIN 
? * N ; 5 * ry 


ep SES? ar Ter Pree ee’ ~~ 


+ 3 
Noe * 


ti 
Id take tl 


proposi 
wou 


= =~ E> 

© 3seacts 5 2828 
125 259, 

P tie 2 Ai 


this: that I 


: a « "Now, the ride you have dan to with Mr. Kavan- 
ves on the 11th or 12th 7 

— 55 it was either the day or net day after my inter- 

colworth. I remember Mr. Kavanagh’s stating 

to New York; he told me that an auction sale 

—5 his absence, and tried to get me interested. 

ride that took place on the 11th or 12th— 


1 think. he left on the night of the day I was driving with 
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the the 18th I left St. Paul for Grand Forks to 

purchase that I had made there. My purchase was under 

38 of my agreement to have closed up on the 15th; there 

—— I had just time to ea tender and had 
at night to make them. 

near was that to the time when Mr. Kav- 


: eien 


a: the Merchants’. My name was registered 
jere an a ve been there ever since, when in town, ex- 
aut 6 shor time about lest Christmas 

tne Plegee state where you were stopping on your return and what 


did not come back from Grand 8 - I had busi- 


dap e ness I went 
a Dulath, I I believe I arrived here on the 29th or 

mgey of September from Duluth, and on my arrival found let- 
ine Wiape ‘ealling me immediately to ue to attend a 

A 5 “tes say brother wes interested end in which I was an im- 
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Exhibits “A” and . attached to the depositions of Frank 
Kavanaugh, on file in this case, shown to witness. ä 

By Mr. Horn: Are these the tenders you prepared ? 

A. Yes, sir; these are the tenders I prepared and sent Fraok W 
Kavanaugh. Yes, sir; I red these and three other pap 
that is a cop py of the one to served on F. T. Kavanagh and a 
for Mr. Woolworth and Mrs. Woolworth—that is, I made two | 
of theirs and one copy of the one for Mr. Kavanagh. - sc . 

—. Those notices or Exhibits “A” and “ B”—are they in * | 
handwriting and signed by you? | eas 
A. Yes, sir. 


By Mr. Horn: I call for the production of these notioe served a 

Mr. and Mrs. Woolworth referred to by the witness. ge 

an Mr. Hearn: I will produce them if desired; I have not d 
me. 15 — 


Q. You recollect about the time the summons was served on 0 8 
in action in the State court? 5 
A. As near as I can recall, it was from the 18th to the 16th of I 
vember, served at the Merchants’ Hotel early in the morning; 
sheriff roused me out of sleep to make the service. iw oe 
Q I will ask the question in connection with your alleged alt * 
— 2 you not — out of the way to avoid a tender or suas: 

mons * 
A. I did not know of any tender or summons; I was recalled d 
ply Ay t your letters and those of Mr: Cobb. 2 
ing of the draft of the power that you made 2 
1755 r. Kavanaugh, Mr. Hennessy, would you have 
ed with an ls than a power as definite ‘od speci 0 
power was ne yeat 
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oa Lest et have bes — with any power that 
5 . ot substantially the same. 
| 4 -Objected to as incompetent and immaterial. 


: 0 u. Hennessy, in all these interviews that you have had, that 
5 * pera — * with Mr. Woolworth or Mr. Kavanaugh, or in 
ve eee otherwise, was there any objeotion to this contract 

1 ei by Mr. Heard or Mr. Woolworth or Mr. Kavanaugh ? 
. A. I never heard any objection to it until I saw the reply 


Down to this time had there been any claim made to you or 
‘knowledge, by Mr. Woolworth or "Mra. Woolworth or Mr. 
—— contract or any part of it was 

ent sathority ? 

1 — — of on anything of the kind till 
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QQ — Mr. Heard was —— an 3 interviews 
S: WRem represent or assume to represent 
A. He was senting Clara Woolworth and S. B. Woolworth ; 
she wae —— of them was present, to my knowledge, 
ee. 0 


2 en willing to carry out your contract to-day, 
‘Delma one i 


the of the plaintiffs, both in 
theit answer — 
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By Mr. Horn: Defendant's Exhibit -O offered in evidence. 
Admitted that the notice called for 6 


it, 
4 aa they gave you a warranty deed of i ofthis property a 
fel mead sym —ê 
4 We snare sar 
as you ever. to property 
clouds were removed from it 
A. Yes, sir; I offered to take it with present defects, 
the deferred pa — ‘would be made 


tended for a beyond the time when ä 


— 1 kad ‘wee place ——— aa 


understand i — ae 

Be with ite defects, which, of This is, 
2 as i, the first option in the’ the — which need not 
1 I in my tender to reserve for myself the 
x: 7 * Gree gave mo of the with its 
should be found that the were rable, 

ben the the objections to the title be deemed well founded of so 
a it—that is, taking it with its defects ; that was the spirit of my 
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5 — When did you understand thet the interest on your mortgage 


20 er was not to commence, at I understood the con- 
me the conveyance to me of the J. 
IL mean the interest on the mortgage that you were to gi 
A — — . — the mortgages, at the time of — 


property 
Tou are an — ? 
A. No, sir. 


es 1 


* . Oy 


ann a I never studied law and 
know nothing about it. 
3 ra You have drawn a great many contracts for the purchase of 


2 a that piece of property w | 
©! 3 a great many contracts of 
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drawn or hed drawn. the contracts under which I pur- 


teed ; all my contracts were of similar im s 
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A. To me and to Mr. Horn; that you represen thea 
the matter. 


r Woolworth is . 3 


Horn's oflion erin the toes ora ie 


A. I believe so. To the best of my belief Mr. Heard 2 
himeelf as the attorney of Clara Woolworth and 8. R — 
in the whole matter. . 

Q io Ort ce eee tr a . 
3 . 
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TD ene there 


A. I understood Mr. Heard. to represent himself as the 
for Mr. and Mrs. Woolworth; he was there in their behalf, and 
oe — their interest to me and spoke for them ; that 


y recollection. 
a these different interviews how many did wh 
did we have over one? 
A. Several—a good many. There was one or two at which 
of the parties except Mra. Woolworth and Mr. P. T. Kava 
were pecusat te: he consol Gis peaeeeey oor oer tal : 
a part of them, and occasionally I met you in the office acciden 2 
and the subject would be talked over. 
Q Are you certain that Mr. Woolworth was present at any-of + 


those interviews ? 
A. —— certain that ig dn t at one — 


oer fnot more. I remember 
ede al any tne to evade an interview; that ty 


sous @ 


* 


— 4 
* 
1 


and Mr. Woolworth at Mr. Hern 


understand that Mr. Woolworth to making the aſſi- 
a the that he was advised by his attorney that he 


that ‘in September he would make no 
? 


7 
5 
7 
® 


— 


* 


some such statement, sub- 
tho interview on the 10th of Septem- 


? 


is that: 
to sca 
ty it is this, that Patrick 
belie of I do 


3 . 1 2 
2 0 < 1 £ * 
7 — ? a 
4 — J * 
„oö 
* * 4 
Fe hr * e 
1 ng 
* 5 1 7 — 
3 
—— 
1 


EN. ö 


ca ba 


* the estate and went 
* the diffical 


ow te 


op! go nS a 
F.. ˙ RG Re. * 
. EU 
„ + * * 1 * E 7 4 + 1011 7 ‘ 
+ 4 3 5 : ‘ 
ue a Re Mee ld ; Lae fre 33. eae Pe = 
> — 2 3 


ft 1 ' . 1 
4 ws J. . : 
* 5 . N — 8 nf . 8 * ng L y 
nas ee wg a 4 . , OE wy an? i 25 — — 
é‘ Wea Ne’ BES * 2 * N . 9 74 4 n ° 
J es ; oe a Pe ; 
* 


$e. Yt 
4 1 ot 4 4 
r er ene 
FFC 
7 A a , 18 “ 
e - „ 
2 ’ PS ed 


< 
82 a 5 
ti * 77 e n 1 2 Fx el 7 
1 1 2 . r „ 3 D ¥ * 
* 2 e oR 3 
ot : ‘ # Yaa? > se ia ote oF * 8 7 i 
e 1 * 77231 a . N oily on 1 * Pb 4 * 1 ae 
o 2 Abbe Coe i 
ig Pah . 7 


carb — have the contract there? 
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me I re prey a it — — valise or and took it + ’ — 
aa all — d up this property ah 


0, sir; I had no intimation of anything of that kind. 
were here on the 10th of September. 18827 
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was. 

ou left on that day ? 

think I left on the evening of the 18th for Grand Forks. : 
hy did you put this ‘contract on record—what time da 
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prevented him from clearing up 25 
was at an end ? 24 

A. No, sir; I didn’t do TER EB . 
ments were made to me. 2 

Q When was your attention first directed to this 

A. In the summer of 1881; what time in the 
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r 88 — ei tee for an ab- 
> = t of title showing — 88. — us.” 
i is substantially the power that he represented to me secondly. 
4 oa u. had presented another one. 
Eb . @ 4 saw it signed ? 
a Is the latter one signed Clara Woolworth and 8. B. Woolworth ; 
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"wan't bearing a dato! 

A. Yes, sir; and, as near as I can locate the date, I think it was 
about the 13th day of December. I may be mistaken about the 
"data, however. 

C Had ou been to find out about the ee the property 
: dolore or is? 

a A. After; I did not-know of the mortgage then. 

„ . first find out about that mortgage on the prop- 


, I think it was after I signified my assent to take it. When I 
a ‘first assented to take it I do not think I knew of the existence of 
; che mortgage. Mr. Kavanagh told me about it and I went to the 


erde to seo what interest it bore. 
= Hor did you find the mo ? 
100 A. Well, I am not quite certain whether I made inquiry of 
5 the —— clerk to give me the book and or—I cannot 


ten just how; I examined the mortgage of record; I may have 
5 “the meteconce of the abstract clerk. . 8 
* the abstract from ? 
r. Olivier. 
two abstracts? 
ve Mr. — two abstracts for me, one 
on the ground that I would have to pay for 
ue two abstracts instead of one, and Mr. —— 
-Girecte an abstract, and I then ordered an abstract from 
ot —— — — 
8 — is abstract before you and Mr. Kavanagh signed N 
Abi contract at the express office? £3 = 
ae 4 Tou mean at the Windsor Hotel office; I think not; I think 4 
was subsequently. The abstract should show its date. There are 4 
re a — — — = an December 13th, — the other — 
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Q. Till September, 1 see any evidence of 

on the of Tne Sie yon evo any one a 
A. t is what struck me at the time? 


. Tes sir. 
A. No, sir; on the con 
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„I understood Mr. Woolworth to 85 in 


3 


worth — eal 
A. No, sir; my first interview with you that T recall wes ab d 
bank. ma 
. Von eay that when the officer served am thet | he: 
woke you at an unseasonable time ? 7 
A. Yes, sir; I was in bed. : 2 8 
Q. What time was it? - 
Se Se r 9 o'clock. Tone i “ts 
habit of arising 2 — 3 nee 
＋ What time did you leave the city after that ? a 
T. Itwas about the 18th to the 16th of November; I did net — 
the city to be abeont any time until the 12th of February foll 
hat time did you arrive here? 
2 I got back here on the 4th of November. 
Q. You were here during that time between the 4th and 148 
A. Only excepting my visit to lis. I had | 
Kavanaugh, and after my case was contin I went to Min 


53 


Q. Don you think it was pretty difficult to find you in the m 
A. I think not; TENA 
the only time that I could not have been the c 
the 10th; I was in St. Paul on the 7th, but only on a — 
that was the day of election, as I I recall it. : 
self? 
162 A. Never saw her, to my knowledge; had no ¢ 


of November? 

that I was in Minneapolis. I was there from the 6th, p 
Loa never had a conversation with Mr, Woolwoeth 4 
By Mr. Hearn: I believe that is all. 
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Do you know anything about the increase in value of this 
property since that purchase, as to whether or not it commenced 
mostly about the time this suit was brought? | 

eae Well, in the fall; from the spring of 1882 to the fall of 1882; 
=: it would have sold, perhaps, last winter for even more than it would 


lt was after a decided increase in the value of this property 

= that the action was brought? 

Had you any intention in any of your negotiations of embar- 

i. r premises ? 

A. Nota particle. I bad no more in this case than in any other 

deen. I stipulate for a good title and mean to pay for it. 

This tender that might be construed as an option to take the 
= property, did you exercise the option to take the property with this 

ae 


A. I never had any idea or intent of relinquishing the property, 
den with ite defects. I had not at the time I made this tender. I 
5. coupled the tender with no condition. 

C Had you any other or different intention than to make them 
eure such curable defects, and if the defects were really incurable, 
=. then that they should transfer the property to you in good faith, in 
a @scordance with the stipulations of your contract? : 


33 


7 a 
2 ö 


* titled to take the property if I wanted it, and if any cloud or defect 
was of such a nature that it was really incurable, then in good faith 
they should deed me the Property just as it was. 

Were ever notified by these 1 that all these nego- 
=. @ations an ents were at an end? 
A. Never, till the service of the summons. 
f .. Recross-examination by Mr. Hzanp: : 
Lat the time of the tender above referred to Mr. and Mrs. 


= Woolworth had delivered to you a warranty deed of the premises in 


* 
e 
r Se. 


A. I had no other intent; these stipulations were that I was en- 


aT 


pe Gertificat on the abstinct eddréased in evidence in the case, I wish . 
to — statements running through my testimony as to the 
time when I got the abstract, aud to say that the second power, 
ae ‘garding which I have testified, was after the 9th of December, 
ea the abstracts given me between that date and the 13th of De-. 
eo po 1881, for, immediately on the receipt of them, I directed 
Mx. Olivier, in accordance with iustructions from Mr. Kavauaugh, 
to make one abstract instead of the two, as I did not want to pay | 
ſur the examination of the two abstracts. Mr. Kavenaugh told e 
„tat be would get Mr. Woolworth to pay for the abstract which he 1 
direoted me to get from Mr. Olivier, and if Mr. Woolworth didnt 
es pay for it that be himself would. 

1 the abstract made by Mr. Olivier was made hastily—that is, 
1 urged him to make it with all di , which he did, and I can- 
not say when-it was given to Mr. inzer, whether before I left the 
ae city or after my return. My statement that I believed that 
166 ia second ee was executed from the 13th to the 19th of 
bes in error as toa few days,and I am unable to 
correct it Shee hn abstract, but it was later than the Oth of De 


1 eomber, 1881. 
25 DAVID J. HENNESSY. 
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| Plaintiff's Evidence. : : 
* Ate | p. m., Tuesday, December 4th, court cue Soy — gue pur- 
mant to adjournment — en r cou 
3 ‘taking of testimony was resumed 5 
Ct Wootworra, bei called as a ce in her own bebalf 
3 ‘and sworn, testified : fs; 
: Direct examination by Mr. Heap: 


You know the premises in uestion in this action —lots 4 and 
1 & Nundall's addition to St. Paul ? 


3 — 


8 


— 1 


ef 
Bs: cs tanec 


. Doa't remembe, the year ; don’t know the date of the year; 
went right there ot onan we bong i 5 
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ae > 2 i 
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Q Was Michael Cummings living there? e 
A. Not when we went there; he was boarding there. The | * 
was occupied by a Frenchman when we went in; don’t ber. 
the name of the man. Mr. Cummings was rooming in the : 
and boarding there. MR 
—— He was; what aged man would you take him to 4 


me? 
sr — to me then—judge him to have . ,. 
166 Q. He was a widower, was he uot? is q 


+S he bin : 
„ * 8 
1 N * a 
2 


A. Yes, sir. 
ae 4 your attention called to a mle of that 
is, propert by Mr. Woolworth and by the others? 23 
* Weil, I I was— 3 
bd 8 — Geadioh When did Mr. soar a ene 
tat =F attention the sale of the ori — 
of | A. Early in the summer of 1— 
beg : uit to me dente sqjling 
r 
e 
f 


Sewering, and taxes increasi every year, nd be thought if 2 
he 2 persuade ine to sell it we could invest the money 45 

would bring a greater income, and get the invested . 
else where it would not cost so much to property. 
f ny Did Mr. — aes upon you in reference to the af 

ie property 

A. I never saw Mr. Kavanaugh, except when he came to get f 
consent to sell it. 

Q. About what time was that? 2 

A. In the fall—I think in December late pee 
the winter; called one evening just at tea time. 

„ the paper (Plaintiffy’ E 


A. Yes, sir; the only time I saw Mr. Kavanaugh. 
(Plaintiffe’ Exhibit “A” shown witness.) 
4 > Doss your signetare oppor to K 
4 Is that the time that Mr. Kavanaugh called? 

- A. Yes, sir. 


167  Q State what occurred when he called. 3 
ume, 


3 


to buy it has the money.” He saying that it was 
+ and I said I didn’t 8 — He says, 

ve a check for $10 in your 

because Mr. Woolworth wante me 


Sees 6 paper. They both saw me si 
Moo me, and I saw Mr. Woolworth sign it, aud 
-kept pouting and said I didn’t want to sell; and Mr. Kavanaugh 


previous summer in Mr. Woolworth’s arguments 

of | what was said, if anything, as to the in- 
moneys to come therefroin ? | 
out to dozens of places to show me nice pieces of 
could make more money out of than we could to 
He talked with several real estate agents about 


nesl moves to strike out testimony relating to com- 
witness to 8. B. Woolworth; also as immaterial, 
ng no foundation laid in the pleadings. 


did 
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ay th 
signed 
A. I do; that 
. Have you any 
I. I bavs no doubt about it. 9 
4 — positively deny that you ever signed any other paper? 
. Yes, sir. | 5 
II. was any other paper purporting to be signed by v 


it was a forge 
A. It was a forgery. | a 
there was any other paper he ie mF. 


a 
# 1 * 
it 


Q, If Mr. Hennessy sy® 
taken, unless it was forgery t 


100 A. Hei 


os -@ Dia Mr, Woolworth 3 5 to you eder he bad told Mr. 
ie te that ? | 
A. Yes; and I sent after the „ but he said Mr.-Kavanaugh ‘| 
= said it was all right; he would hand the paper to him; and I fre- 
—- quently asked Mr. Woolworth why he didn’t get that paper, and I 
said, The sale is off; get the paper. : 


O Objected to as incompetent, immaterial, and no foundation laid 
bor it in the pleadings. Defendant's counsel also moves to strike 

dot any conversation between husband and wife not communicated © 
5 do the defendant unless coupled with the condition that it was with | 
dedſendant's knowledge. : 


. Q I did ext finally get the paper per back ? 
A. Idi it back; it is Plaintiffs’ Exhibit “A.” Mr. Kavan- 
“a i sent it tack to me by Mr. Woolworth. 
‘What became of this paper afterwards—Exhibit “A ?” 
eas A. I gave it to Mr. Woolworth to put it in a safe place with our 


. and he did so. | 
as there anything farther said on this point as to the return 


5 5 a 170 „ Wall when the paper was returned I considered that 
Mui. ce sn had no authority from me, and he had not. 
i: When I got the paper back that settled the thing; I was not going 


a Ho long after this, December the 8th, 1881, did you hear 
=». that Mr. Kavanaugh had executed any paper in reference to the | 
transfer of this . — rty? 

. A. I ean't say just exactly how soon, but several weeks. Mr. 

oe Woolworth came e and told us that Mr. Hennessy and Mr. 

2 ~ Kavanaugh had agreed to clear the title if he could. 

Same objection as last above to all this testimony as to declara- 


5 Mone by her husband in the absence of Mr. Kavanaugh ; also as 
1 immaterial, and irrelevant. 
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ir oa ‘i 
oa before the commencement of this suit ? | 
No, sir. 
. Did you know a ll ‘ * 
t; never in your office or en to you. ae 
2 A By seh Woolworth ever — to you about the commence- , 
thent of any proceedings in the probate — 8 
A. Yes, sir; he told me he was goi put it through the 
bate court and see what the title was, he Had an Ge and Th 
him the title was ſor mo; I had it for so ma 
years; but I said I would adhere to my resolution about not se ee 
ing, and it got to be very to both of us—I had re it 
11 C Ev tell him to institute — im ihe gonial a. 
ver m ings 5 
court for the benefit of Mr. Hennessy ? 1 ™ 1 


van- 


A. No, sir. 
ou Q. At this conversation at the house, when Mr. r 1 
fe there to see you and Mr. Woolworth, nnn 

turn that — — a boarding-house? 

A. Yes, sir. 
that Q. You were at supper? 
not. Yes, a 
ing og there eating supper ? 


“on 
4 * 1 


Anythin said in that conversation about time? | 
— Hennessy would draw his check as soon as — 
made out. 


Q Any discussion as to taking a mortgage on that property d 


A. 
i Yous 
ear |. 2 Caled away from your attendance at the tea table : 
Q 
A. 
ere 


Mr. * 


again for the purchase: money? 
ra- A. No, sir; it was to be a cash transaction, and he said Henne | 
) as would draw his check. oe 


Q Any doubt about that? 
ose | A. No, sir; nothing else talked between any of us. 3 
| Q Do you recollect of anybody’s coming to make you a t 


0.” o 
ee of money, with a w paper accompan r 
ily : be on behalf of Mr. Hennessy ? 
per C Do | a f 
— A. Dian know what the man’s name was; ; could not say. f 
| tain ; don’t know as he told me who he was; one did theta 
and the other stood by. 1 
A Was there any money offered at that time? . 8 
he A. Tes, aes 2288 and banded one to Mr. Woe } 
— ben 
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at- | 
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per; I will have nothing to do with it;” and then he com- 
the money, and he wanted me to see him doit. I 
'y I had sold nothing; then he demanded deeds from 
— usand went — 1 AES | 
172 vanaugh testifies in a rr here that 
ee th you , and that neither 
Pe: nor Mr. Woolworth said anything in relation to the contract re- 
5 ng about it to nee Did they 


you 
they did. 
2 Or in reference to the authority of Kavanaugh ? 

. —— ee did. 2 —— to — ht — 
nessy with the money; didn’t say anythin t Kavanaugh, 
; don't think his nane was mentioned. 

8 that was read. Do you remember whether any- 
=: thing wes said in that interview about it? 


ma AS The : ust as fast as they could. I was just in 
a the ‘midst of packing u 


. 


move; everything was at sixes and 
ing with teams to carry away the ‘things, and 


ce—knock at the door? 


What did Mr. Woolworth say, if anything? 
A. He without ing it and laid it down on his 
In „ and then J handed out this package of 
Mesey aud said to Mr. Woolworth: I make — tender of twenty- 
ired and some dollars; and Mr. Woolworth said, Very 
“take it; no man can. come into my house and offer me 


ill 
or hundred dollars and I not take it;“ and I said, you 
ent to take it, bat he said, I will take anything a man o 
They were much emba „ especially the one who 
®-taiki * the money back in his pocket aſter Mr. 
Werth t. „ “If you want to give me — — hundred 
n vou do it, and not come over here with your 
aud the mana not to know what he did, and he put 
ey back in his pocket. I didn’t know what they were doing, 
fa) Wep-es embarrassed as they were to see Mr. Woolworth behave 
didnt offer. 732 money. They did 7 * —— 
en. they were gone I to inquire about it, and Mr. : 
Piimidhesiscolysbct 
he nts’ counsel object for reasons last above given. 


. „ Kavar oran 2 ing to come 
erbat, ver state that P. T. was au- 
men aathorined:to execute the contract in q for the 
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— 7 we 2 EE ei . * 
Q. Was * ee to you 
2 No, sir; did 


nt say a word about it ; 8 
Mr. Hen 


ennessy. 

Kavanaugh testified that neither of the Be 
rity of P. T. Kavanaugh to make the and: — N ee 
that subject was ever broached ? ter — 
A. It was not. 3 
Q. When they tendered Mr. Woolworth the money, as you — 2 
vba A Tar. not sold property, uently I an: . 
ve any conseq or a ; 

take any money for it. I — sold no ots 


mestho ge Wi ell, Mr. Heard, this tender of money was: me eal 
F Yee; Lam going to call you attention to what thie man ES 

es; Iam man testifies :..5 
to, and he euys going tocol you nor Mr. Woolworth denied: “4 


Kavanaugh’s Authority to make a the sale. 
A. Well, there was nothing said about this man's authority. 2 
said I have sold no property and I shall take no money. 


Cross- examination by Mr. O Bain: 


Tithing T here the 1 4 day of — — 

came fat 

A were already married te Woolworth A. 
es, sir. | 

You e about your son—what is his age? 

He is just past 19. 


. Yes, 

fodividual means? 

Yes, sir; my individual means. 

You ocou it for some time after you purchased ? 

. Yes; for fourteen years. + 
And then you moved where? ae 

A. Ninth street, between Jackson and Robert. * 
174 a. — this 14 years it was simply used as a homes 

stea 


eder erer. 
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8 of ii ? 
Part of the time I have and part the time J. Ham. L 
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‘te 
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ave you any other business or property interests in David- 


iat 


to your business? 

property I own is not productive and I don’t have 
t pay taxes. 

you band pay taxes ? 
sir. 


Jes, 
a such matters don’t give it your personal attention; you 
r husband ? 1 


ys. 

‘not of late years? 
not since we have moved away from there. 
ter or less extent he acts for you in cases where you 
a r yourself: 
* mes he does. When I go and ask him to go and do 
", Something he does it, but I have usually collected the rents and at- 

tended to it. 
N 7 — relations are entirely cordial and have been, of course ? 

sir. 

Now, I understand that some time before the signature of this 
ity, in December, 1881, your husband had been speaking to 
1 t this? 

2 And he had been making himself somewhat persistent ? 
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Q Did he i in those conversations communicate to you his reasons 


for * 

a A. Why he wished to have me sell it? Tes, sir. 
175 Q State why it was he wished to have you sell it; what 

A. One reason was that Mr. Woolworth had discovered a place 
a home some where, and he t he could make more money 

vesting the of the sale where it would not cost so 
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was in the Board of Public Works —— 
beard what they said about improvements. - 
to make other investments? 


2 made him much better acquainted with values 


Polat T-wecalways interested. 
yen and your becband devened these matters very fre- 


Cr hy * al oe 
~ . ) ee bs (a » 1 
P 4 anne 8 
* * * * 4 - * ‘a * 


A. Yes, sir. 

Q And it was in these discussions that 
to sell it? | 

A. Yes, sir; he said that he could 

Q. Were you familiar with me mua of real coal in eh 
matters did you rely upon — — 

A. I know pretty well u is worth, bat be gare me | 
his advice. + 


2 Did they concur with your j ent ? 
A. I thought it was worth a great more money. 
Q At that time ? : 


> * — „ — e 
oh 7 ~ N 


a ae 


— | 
$10,000 for it. 


A. I thought we ought to have $15,000. 
7 — and above the encumbrances ? 
2a Bat the —— of 


the immediate cash for it, and 


pe 
y 
you were willin ae 
— 5 — wil a a 

3 —.— — m —— used to set. your} 

consent—it was your voluntary action, except his 
A. I do not mean he stood over me with a 

4 It was chen, and not threats ? 

A. I was over- 

Q. Mr. Woolworth insieted that his judgment was better ? 

A. Yes, sir. 

All this was prior to your signature :? 

A. Yes, sir. 

Q. Before the signature to that paper, in these conversations 
the matter, had Mr. Woolworth tol 1 
a purchaser ? 

A. Yes, sir. 


Q. You were, then, aware before you | 

, dealings were carried on by Mr. signed thie p — N . = 
ry He was the man consulted about it? 2 
4 And through him the sale was to be made? a 
A. No, he did not say that; but he told — that he wanted 


yarns 
’ + 
__ 


R and then brought Kavanagh my consent... 
| —. * — not Mr, Woowort a 
. Tis told me thet he asked Ke Kavanagh sbout 5 


Ye 

es 
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selling. : ; 

1 9 

Kavanagh C ame 222 
its 
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„ ’ walt a ‘ 
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4 * 
ey 


s 
‘ * 4 2 4 7 n f “ i 2 * ae 5 “A * 
9 * 1 Sd * ~~ 0 3 * * * 
—. el n ae 1 te re 1 


h to be a real estate man ? 
thi thori 10 — did tend 

ve this au ty to id you inten 
eker this prop- 


My idea was sim P to mo to get my 
— — im to make a sale of this property ? 
Did you intend when you signed that authority that he should 
2 * ‘agent ? 
177 o that extent. 
4 I am simply asking of the sale? 
A. He was not authorized to sell it, but to just that one person. 
Qa e eee only authorized to sell to Hen- 


nessy 
A. That was all there was in it. 

. Well, hen this — * you did it knowing 

fi — Ka would it for $10,000 cash ? 

| A. Yes; when I signed it. 

Q Now, — did you at that time have any information as to 

= Bde who or what Mr. Hen was? 

1 A. — 1 — never his name mentioned. 

55 Did von know whether be was a resident of this city ? 
4 T think ee ene 

* Mr. Woolwertn did, ia my px = 

aires in my presence. 

ees 4 Thon when Ka 

result would be that he wou 


* 
* 
* 
* 


, you expected that the 
nessy at that price ? 


went awa 
sell to Mr. 
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o, sir. 
ever learned in any shape, ſorm, or manner that he had 
. sla? 


And, so far as you know, up to this moment, Mr. — 
, attempted to make a sale of that property to 


Well, I only know from what Mr. Woolworth told me. 

7 if you ever heard of any sale to Mr. Hennessy ? 
o, sir. 

nd don’t know of any up to this date? 


r. 
Are A the plaintiff in this suit? 


S 
— brought this suit ? 
vi pu that Mr. Hennessy had 
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A. I saw it a year ago. 
2 And that was your first notice or knowledge of thet fat 
A. Yes, sir; in the pa paper. 
Q. That was the first know 
— 
any 
2 eſſect that — 5 
Witness node) es 
ry — Snag eard from any source whatever that . 
23d of December, 1881, until September, 1882 negotiations had ben 
going on; that Mr. Heard had been acting or aseu for, 
at least, Woolworth and, ape, yourself in these 
Mr. Hennessy touching the clearing up of this 
6 “ae 
A. No, sir. a 
Q Did not your husband and youreelf discuss the matter of e 
sale of this property between the 28d day of December, 1881, ood 


A. Do you mean, didn’t Mr. Woolworth and I talk about this mat 
ter? I suppose we did. 

Did not Mr. Woolworth inform you dint an absirach had ae 
furnished Mr. Hennessy, and questions raised about the W 2 
the title of this property ? 4 

A. He told me he was having it it ted. a 

3 Do I understand you, Mrs. Woolworth, wht ths eho Bae 
——— ——ů brought thie suit of 
sale or attem sale on the pert of your husband ‘or I n 
or * to Mr. Hennessy ? | 

2 0 8 

Q Now, Mra Woolworth, when was this paper that you say you 

returned to you? 

A. I can’t tell. 

About when? 

A. Wouldn't undertake to tell. 

Q. Was it ever returned to you until after you brought this s 

8 Take your bes recollection; is it that thi * 

ake your is it true is paper was are 
turned to you after this suit was brought ? 2 
179 A. I don’t believe I can tell; don’t like to say, because 1 wh 
don’t know. Se 

Q Are you willin say that * saw this paper within : 
months of the time it — 

A. No; I am not. 

Q. Isn't it your best judgment that you did not? 

. Can’t say either way. 

. Are you willing to say that it was returned to you ? 

. I know it was. 

Fas cate Re ts ol —-—-— oa 
of December, 1881 ? . 

This paper is dated on the 8th day of December, 1881. 
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A. Don’t think it was. I remember asking Mr. Woolworth sev- 
= —— — and I don’t think it was returned before 
at 


. 


9 ee Mr. PWool orth had agreed to clear the title 
on — what 

A. Beca use Mr. Fenn. ennessy wouldn’t take that first that I 
signed; he — have nothing to do with that, but e wanted 
another to clear the title. 

And you heard that Mr. Woolworth had told him that he 
„would do so? 3 
As. Told him he would do something of the kind; if he couldn't 
do so Hennessy did not want the title. 

: 7 . he say he had signed a paper? 
es, si 

Mr. Woolworth told you he had signed a paper agreeing to 
gare title; did he say he had signed your naine :? 

0 

For what purpose was that paper—to clear the title ? 

A. Mr. Hennessy said he would not take the property without it. 
How soon after that was this paper returned 

A. Don’t know. 

i C a year? 

180 4 Your best judgment, within a year? 

ee A. Really can’t tell, because, as I told you, I considered the 
ae thing settled, 

Did you take any steps to ascertain from Mr. Kavanaugh what, 

it anything, he had done under this paper ? 

5 8 ae — Kavanaugh. bias 

8 am ing now, saving such directions as you gave your 

ee nd, what did you do yourself to ascertain from Mr. Kar anaugh 
N A what he had done in this matter? 

I did not see Mr. Kavanaugh. 

* that time up to the present have = com municated with 


ee 
— 8 Be 34 
x ‘ 


4 3 e and all information that you desired to ascertain hie 
bir 1 2 the same medium ? 

5 aint husband has been the sole means of communication be- 
atm Mr. ee since then? 
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. Isn't it so that you frequently passed or do pam Me. 

3 place of business? 
frequently. 

Q You — ere his place of business is? 

A. No, sir; couldn’t tell where. 

Q. You know his address? 

A. His name. ) 

2 Yeu contented yourself with relying upon your husband? —. 4 

sir. 4 

Q When you discovered that this ‘property was claimed to be o 

. veyed to Mr. Hennessy you must have been surprised ? 5 3 


A. I think I was. 
Qd 4 before this suit was brought ? 
es, sir. : 
4 Did you communicate with Mr. Woolworth on the ‘ical 
A. Yes, sir. 4 
Q. Did you then learn what had been done? a 
. he was as much surprised as I was that it had been re- 
co 2 
Am not talking about the record. You were not surprised that a 
7 the contract was made? 8 
181 — He made the contract himself; he told me he hed ee 
made it. a 
7 Did you ever see that contract ? a 
A. No, sir; I repudiated the whole thing when he told me he had 
made it. Rs 
. Now, state whether your husband informed you of the knowl: a 
edge which he always had that on the 28d day of December that 2 
this contract was entered into—did he ever tell you that? 7 
Be think he had told me; I don’t remember anything of 3 
that kin oa 
Q. Well, then, you desire to be understood as saying that your - 
husband has concealed from you the existence of that paper? 8 
A. Don’t think he has. 3 
Q. He knew of it, and you continuously discussed the question of ; 
this property ? 1 
8 that a contract to sell that property, and my husband knew. 
of it | 2 


4 Tes. 1 
A. I don’t believe it. I should like to hear bien ony so 1 
ry If it is true, then, that such a contract was made with the. 
en —. consent of your husband, then he has concealed ti 


you 3 
A. I knew nothing of it. 722 
Did you take 8 steps whatever to communicate with J 
Hennessy other than your husband ? | — 
A. No; I — — him in any way, st 


mo When —— ee 
<n cleat 5 


z 
e . 


know: it. was after I saw in the that that had 
twas af paper 


ou know, then, what Hennessy claimed ? : 
Nobody had ever tendered me any money before that record 


A. I think Mr. Ka 2 — 
it, du Mr. Woolworth or who I can’t say, 
mo We : — ies called then knew that H 

en these parties on you en knew en- 
nessy claimed to have purchased this y? 
182 A. I knew it had been recorded as 
QQ Why did you not, when the ten 
vou not inform the persons who made it that it was all without your 
Authority:? 
a A. I thought it was sufficient for me to say that I knew nothing 
bf it. I was taken by eurpise when they came there. 
23 Tou had seen the contract? a 
A. Thad taken back my authority from Mr. Kavanagh a lon 
‘time before that; I had repudiated the authority I had signed an 
£ psed the thing was done with. 
ee When you saw the publication in the paper of this conveyance 
„what did you i rate for your protection, if anything ? 
A4. I denied it point blank over and over again. 
Q To whom? : 
A. Half a dozen different people. 
| steps did you take to defend yourself against it? 
Didn't know what to do. 
Did you send up and get a copy of it? 


| a give your husband any instructions ? 


< 
4 


you employ counsel ? 3 
es, sir; I employed Mr. Heard; I talked with several gentle- 
told me to employ counsel, and I did; finally f went 


id select Mr. Heard; why not Mr. Davidson ? 
has only been my attorney in connection with 
; heowned property there and collected rents. I talked 
ntlemen and one of them advised me to have an attor- 
AR? Se a dower suit on this same property and Mr. Heard 
=, Ged for us then, and then, because he was conversant with the 
‘i Role i and acted for me in the dower suit, I 
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was made — hy did 


* 
S n Sinden 


Alia t want N, that is all be told me about it. 1 


husband, na — . in —— 


tainly for yo ng ler. 
tions ennessy ? — 2 
A. No, sir. * 
Q Never knew that fact ? ; 8 
A. No, sir, 9 


Q. Have you never known, up to this time, that there had ea 
— — . Mr. Woolworth, Mr. Henny, 
r. Horn 
* I didn’t know; I knew Mr. Woolworth had talked with . 
body, but did not know it was Mr. Heard. 
Q. Mrs. Woolworth, where did you keep this paper after 12. 
returned to you? | 
A. I kept it with a of in my own room. 3 
Q. Were those in charge of your husband? 1 
A. I think after awhile—it was a house that anybody could walk” 5 
in—I sent him to deposit them in a place of safety. + 


Redirect examination by Mr. Hearn: 


Q. What did you hear in reference to an — ono lnrng. 
the cloud off the title? I did not precisely understand what you. 
meant about that. 

A. Mr. . — wont 
the authority, and said that H would not aesept that ; 5 
and told me that Mr. Ka 
office where he was and wanted him to si 
the title; that Mr. Hennessy would not 
wanted another one, and Mr. Woolworth induce 11 to: 

ent to clear the title. If he would” —— 
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and Mr. Hennemy came to d 
an agreement to 2 5 
it with that paper; 
tha 
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What time did you hear that? te 
A. About two o clock in the night —come» night when he ne. 
home; don’t remember the day of the month; I should think i: 


was two or three weeks after the was signed 
Q. Did you ever see this ibit “A” of the defer 
ever see that document before ie 


A. No; ist Wells that I never saw it. 


184 bend, by Mp. E Shes potpre 


tract between Kavanaugh Mr r 
A. What date is this? 
Q 23rd 1 Ravanaogh oo 1881. This 22 
executed b N aS 
A. Didu vile. authority. 
@ You ony that r. Woolworth cauie and told me 
signed some paper in reference to the ae 
that he aid he signed that paper, or that Mr. Kavanagh hadi | 
it im at: 
A. He said — ae ; that th * 
over there to get him to dat take | * am 


to be the 


2 to — it, | 
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the to try and get a title, and that if he could not clear 
id not want the Weed 
What did say to him when Mr. Woolworth told you this ? 
said, “ You can sign all the papers you want to; I have told 
the sale was off, and that it is off; of course, I was pretty 
t it; I felt that I had not been treated quite right in the 


response to Mr. O’Brien’s questions you stated that you did 
w anything about any sale to Mr. — until you saw 
record in ber, 1882; did you mean to be 

of any transaction between Mr. 
and Kavanaugh ? 


A. I knew that Mr. Woolworth authorized them to do something 
= about clearing the title, but had never been informed what had been 
RS - And never know that there had been any sale to Mr. Hennessy 
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understood 
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CLARA WOOLWORTH. 


us s R Wootworrs, being duly sworn on his own behalf, 
is testified as follows: 


have you lived in this city? 
August. 
been your occupation ? 
ve been engaged in the local department of the newspapers 
8 premises in question? 


C Wi pied them when Mrs. Woolworth bought the property? 
AK. Tales supposed Cummings did, but he said there son 

aan on it. Old man Cummings, as he is called, owned the 
re, but on reflection I don’t know but there 
there It is an 18 by 20 house, and Cum- 
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A. No. 


lect of conversation between you and P. T. 
i 1881? j 


186 A. I could not state precisely. Mr. Kavanagh was in 


habit of coming up into the Pioneer Press office, 
worked then, and every day or two or during the | 
ticularly, with advertisements, and I fell into the way of t 
him about real estate. It was mutual and was done for 
and he drove me about, and I rode around town with h 


7 He gave you possession right after you purchased the . 
: sir. | 
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deal in his buggy, through various parts of town, without any ., 


in that 


cial idea at first, D * ye 


talk about real estate and the 


chances and all sorts of * thi meer 5 Hap between & 


the subject of disposing of the 7th and 8th street lots came 
it was after riding around town and showing mea 

7 property and givens —— s inions mutual, . 
us nd it was a mutual understa and 

us both that that property could be 

and that the money could be put into 

where more money could be made out 


and saving for a homestead, 
recol 
_ corner of Portland avenue. . 
Defendant’s counsel object to this testimony as not 
the question, incompetent, immaterial, and irrelevant. 


tion, somewhere east—quite a number of 
and the talk between us was that 


take part of the money — put —into 


mentioned. Th tal 


e; .. 
7 8 > 1 
n 
. „ 
é il 


into property in the city here that would be remunerative. . L 
one piece of property Mr. Kavanagh showed me up on thé: 5 
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who the r was? | 
the evenitig of the Sth of December, 1881, 
— came — wie gory and he said = Mr. 3 — 
ng the property, wanted—was n 
take hie verbal’ statement in regard to the sale of the 
„ but wanted some authority from pa a ge he, Kav- 
ad authority to sell it, and so Mrs. Woolworth and I made 


! paper—signed that Plaintiffe’ Exhibit “A.” 
Lok at Plaintiffs’ ibit “A” and state if that is the paper 


a cash transaction; 
about it 


vanau 


an that oocasi 
187 I then drew up this paper i 
dn the 8th day of December, 1881. It was. signed by Mrs. 
rey  Wodlworth in my presence. I saw her sign it. I signed it myself, 
dad that is the paper, and it is the onl 
paper Mrs. Woolworth si 
= paper giving him authority is downright fraud and not a word 
im it. paper. The story related 
paper he drew up and that Mr. 
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won't make any , won't gia 

ou any other — ) * 
nothing at all further. You ry 
whole matter drop.” I went 


her what had occurred, a 


tend that he ever had. I stand here ready to be convicted of 
jary if he produces it. : : 
Defendant's counsel object to the foregoing testimony as i 
incompetent, and immaterial. _ K Se 
Q At the time this Kavanaugh called at the house did you kuam 
of any cloud upon this title? wie nl 
A. Yes, sir; I took the property knowing perfectly well what te 
cloud was. | oe 
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1 


e 
** * 
ee, 


Q. What was the didficalty, as you understood it f 1 
A. This Patrick Hanlon, I think it was—it is so long since I hag 


ee. 


Q Just take it generally. ae 
A. In a general way, there. was an old man named Hanlon owns 
this property. He had 7 or 8 children. Some of them married, am 
he died, and I think we got deeds or conveyances from all qm 
Patrick Hanlon at the time, 17 years ago, when the . 
made. Mr. Patrick Hanlon could not be found. 


never could be found an 
him was that he went 
Q And was never heard 
A. Never, I think. The 


McCloud. I think somebody made inquisies to get these dest 
think Mr. Galashe did. 7 i 
Q Well, come down to what took place after that. <> 


i, 5 


@ You ssid you weot to Mr. Kavanaugh to. get him. tom 
ou you Mr. — 
and you never could get it? | vane 
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‘the matter was dropped then, and I was v 
on Saturday evening, the 28d day of December, 1881, 
that Kavanaugh should come up into the editorial rooms of 
189 the Pioneer Prees, where I was then, about 7 o'clock in the 
evening 7 o'clock or half in the evening Kavanaugh 
and Mr. Hennessy. They came , and. Mr. Kavanaugh told me 
that he had brought Hen up to introduce me, so that we could 
talk over this matter ourselves about this authority—and that 
hee (indicating) was drawn up; this one I mean, Plaintiffs’ 
hibit “ B. 
What took place there; who drew it up— ho wrote it? 
A, After “ evening” Mr. Kavanaugh sat down to the table 
is paper and Mr. Hennessy dictated it, and after it 
com or ee to be completed it was handed to me 
to it. I, “There is no use for me to do anything 
per as that; Mr. Woolworth will never agree to it 
I; and I pointed out this line in it in regard to guaran- 


11, 


frit 


nessy, “A good warranty deed with usual covenants, 

to him,” et., and , Clear, and perfect title to the 
| el . Said I. There is no use of talking 
about any thing as hat; she will never agree to it, and I decline 
do have anything to do with it;“ but Mr. Hennessy talked and said 
= he wanted some authority that would be sufficient to insure the 
2 property coming to him, provided he should get somebody. He men- 
ne = r. Horn’s name; ee to pay $40 or $50 for — 
es ttle without any certainty of getti property, and repre- 
i pe that it was a mere matter of formal ,and that there — 
de no particular harm in it. If the title could not be made easy and 
= Sithout di to let the whole matter d This is the sum and 
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way against signing it. I did 
— bia remark 

and that he only wanted 

examined. and so we fi 

basha. It was a very 

moment and talked, and 

hotel; and Kavanaugh 
-and I said to Kavana 

contract; I know it wi 

it.” Says he, Hennessy 

“go ahead.” At the time I 

tion meeting and he went off towards the 
came out of the board of education meeti 
street and I met them omens From w 
had been down to the and missed the panei 
ing—Sunday murnin nday afternoon I. n aie 
near the Merchants’ and Mr. Kavanaugh drove past. & 
in his buggy and he me home, on Ninth a 


pudiates the whole thing: she 
no business to do it; and I said, “ 
The next I 


tiffs’ Bshitte « B 
asked him what 
a 


4.?*9 
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* 
2 


to * 
A. Well, now, to go back a little. That 
28d day,of December, 1881—Saturday night. 
conversation with Mr. Kavanaugh. M I 
Mr. Hennessy was not in town —— 
re 
into 
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= om time January 
: Mainser to 


Rn * a oT. Ps ae 
r = 4 * 1 * 
" 


7 
* 
— 

ie 
5 


e ‘ 
ates N 


* * . 
ae 
3 
om a 
~~ 
„ 
wate 
, a, Se 


* ge 
15 . N 
@ ‘ 
Be if rel 
* mo 
‘we 
r 1 
N * 
. 1 xv 
ay 
4s 8 ba," 
es 


— T go them. 


Well oe | 
Well, I one and I prodaced that, and it seems to me that 


onc another one, but I am not certain about that. 
report was obtained on this abstract from Mr. Main- 
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a was that furnished to you by him ? 

4. tir; by Mr. Mainser | 

0 you see Mr. Horn previous to that? 

X. sir; two or three times when I got it, but I do not recol- 
3 took it to Mr. Horn or not. — whether at that time he 


to get eomebody else ; but at any rate I took it down to you 


BER. 
BE 


¥ ent, and all such testimony. 


When I got back to the office I found this paper, Plaintiffs’ Ex- 
5 hibit “ B,” made at the Pioneer Press lying on my table 
em and I picked it up and put it in my pocket. I saw Mr. 
3 Ka the next day, and soon ards asked him 


1 phat contract it was he signed up there and told him be hadn’t 
8 3 that one; the agreement was that the part about the mortgage 
ay one be added to it, and instead of that they laid that on the d 

u the office and went up to the Windsor Hotel and made another 


28 Ne 


i by him ? 
844 L “Kavanaugh what contract did you sigu up there? 
‘And sd the ed, Just the same one made down at the office.” Now, 
Tou are sure it is not any stronger, are you?” He said, 
Eiki not any stronger; I didn’t read it over, but Hennessy told 
pe dt ves z the same thing.” 
‘pefendan } counsel objects to the above testimony as irrelevant 
‘ot pleaded and incompetent. 


2 2 did you first de that contract, Exhibit “A,” of the 
pare 0 det time I over saw. that contract was—must have been 


. ber, 1882, at the time it was recorded—the 
— — I heard that it had been recorded 
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i ‘pea o that contract to be ? 
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5 gave you the history of the transaction just as I have related it 
«here, ok ag yy tn: me that the title was a rotten one; that you 
bad 9 = the beginning, 20 years back, and that it was 
mood pepe edt that I was in a box; that Mr. Hen- 

$ pe Deny ment to make the title such as I 
he — when I got back 
eee * objects to any testimony as to communica- 
dns between witness and counsel at which defendant was not pres- 


“ee * Toa say von asked Kavanaugh about the contract actually 


"ce looked at it; the 
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Defendant's pa eee ne objecting: dd ‘a ; 
above; also as incompetent, — — Tee 8 1 


‘ I never r contract mse ) Ox * 
expressly said to Kavanaugh down on corner, 
it any —.— than the one that you drew up down — 
Q. Wait a moment now; you called on me: for ag 

ascertaining what could ld be de done to rectify these: | 
—— out by Mr. Mainser ! 

It must bane been along in February. — 

pers from Mr. Mainser and and out what Mr. . 
re — to you to have you go to work and fix the f 


bey vee After getting my opinion ast the condition ofthe ttle ang | 
have alread stated, what was next done in reference to so 

the result o that opinion; when did Mr. . Be 

for Mr. Hennessy ? 1 

193 A. When I got your 3 in regard to the property; 1 

that — ~ a 

Q. You were not satisfied until I said it was e rotten title. What. ‘ 

opinion were you given as to its being fixable or not ? 5 

A. I don’t know as I understand that ? . 

ry As to whether the difficulty could be fixed up? ae 

A. You said it could not be fixed. 1 

Q Do you remember how long after that Mr. Hora — 

nected with the matter ? oad 
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A. It seems it was pretty soon after that; that the u 
ported to Mr. Horn, and I got you to have interviews 
and Mr. — and see what could be done, and 


and were yee 
tried te fix the title or 


ere was still this outstanding interest, 
eluded, I believe, between you and Mr. H Henne 
that a suit should be — — in the to cut.cufrs 
suit to be commenced net this Patrick Hanlon, im © dort, ¢ 
out his title and get ad tek 


ing the best I knew 
settled up; did not 
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von told me, W ö 

ding can’t be done; it can’t go any further; this title can’t be made 
he ;” and I asked you what was the matter, and you said there 
wan a certain oath that had to be made to the pleadings that I could 
not make without perjury. Well, that seemed to shut off every- 


thing. 
194 A. Affidavit of publication, I suppose. Well, I then desired 
you, and labor@d for the next month or two, to bring about 
more interviews and see if some other arrangement could not be 
made — — — could — satisfacto ~~ and the prop- 
ert — everything com to carry out the arrangement 
that had entered ir *~ the Pioneer Press office, and there was 
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Q. Was it to the pleadings or to the affidavit of publication? 


more delay and more 
notes from Mr. Horn down to Mr. Hennessy at the Merchants’, and 
A . sometimes Mr. Hennessy was engaged, but sometimes, more often, 
bose could not be found, and IL. leſt the notes and tried to get inter- 
vie, and so the matter hung along, and hung along, and I was 
frequently going to your office to hurry up the mattor, and I could 
not get along with it. 
2. * proceedings did you start in the probate court, and about 
: when 
A. The — in the probate court, I should think, were 
= started in Fet ,s00n after the matter came up. I went right 
into it just as soon as I could; had publication in the paper, and 
the were put right into the probate court to have an adminis- 
trator —— of the Hanlon estate or some estate. 
22 did you understand that to be advised by, you or Mr. 
ie whom had the advice come? 
A. The advice came from and was su by, as I understood 
; ) t it would be satisfactory 
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prepared for the district court—esome sum- 


_ exhibit. This looks like the complaint and sum- 


: ink those are a portion of the papers ? 
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in thet case without committing perjury, for they did 
r+ 06 know whether this Patrick Hanlon was alive or dead ? 
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Q. You remember making « 
Patrick Hanlon was alive or ? 8 
A. Yes, sir; I got a drag of a letter from you and! ot 
of all the Hanlons in the deed, and sent a Jetter to Iceland 
it. You also wrote a letter to a man by the meme of Milla 
in Louisiana somewhere, making inquiry. 

Q. A lawyer’s name which 1 nd among some old papers n 
tive to this estate? 
A. Yes, sir. 
7 Did you write to Ireland on the subject ? 
A. Yes, sir. 
Q Did you get any answer? 
A. No, sir. 
Q. Did I get any answer from Louisiana ? BS. 
A. I understand you didn’t. : Oe 
4 Was it announced to Mr. Horn that, so far as I could eee, twas ue 
im — to cut out Patrick Hanlon’s title? “a 4 
Yes, sir. 4 
Q. — was done after that; did you see Mr. Hennessy in 


A. The matter hung along in that way, I trying to to: = 

see if something could not be brought — = coun 5 
bring the matter to a conclusion some es ao 
as though it could not be done, and fi — —* * — 
resort, to go down to Mr. Hennessy, at the ” Merchants’ xe 


make a proposition to him to this effect. Qh, to beck a i 
now, you to me that Mr. Horn —— Mr. Hs 
that the oath could — — 
to go down to Mr. 5 


Hen 141 28. 


to that 
— I will either pay the money 

to be required, or I will dey Seat here 
out of the payment or in any way 
it will cost you nothing to make the ti 
it. Mr. Heard sa 
Now, I will pa 
the title and 


Q What did he sey to the - I will n. 
this title?” 
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ftdbe sum and substance of it. a 
Q Did you clearly bring up this point that you would decline 
te make the title good if he would not accede to your proposition 7 

A. J did; that is just what I went there for. I went there by 
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* your instructions, and if he refused it to say that that was the end 


of it. | : 
Well, did he ony at that time that he would exercise any option 
to take the property 7 
A. Never any nes to any option to be taken by him. 
When did you first know that this word “ option was used in 
coi. . this paper, Defendant's Exhibit “A?” 

A. Didn’t know it until I saw it on the record; went right down to 
you and told you that it was not the same contract that was drafted 


. at the Pioneer Press office at all. 


eS Was * conversatien with Hennessy previous to your seeing 
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A. Tes, sir; that conversation was in September; don’t recollect 
: ay it was; it could be verified—the day the were 
of the Merchants’ 
inion is that it was 


says. that you went away from him apparently 
made a ition = that one of these 


tiable and should remain outetandin 
was fixed up? 2 
9 — made by him to me. ; 
ve there with the idea that the matter was still 
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he saw Mr. Hennessy Sunday sis at the: ener and ts 
him that he — to return to him that fifty dollars. 


Defendant’s counsel o to this conversation as incompeé — 
unless it is shown that Mr. Hennessy was present. : and “2 


(Witness continues:) Said he, “I told Hennessy that I a: ry. 
return him that fifty dollars, but could not do it then bec * 
was Sunday night, and he said he would have ho difficulty in “5 
ing him in town any time the next mo Mr. K nosh: 
went there the next day to make the tender return the man ~ 
and Mr. Hennessy could not be found. +) aoe aig 


Defendant’s counsel makes same objection as last above for 16 
reasons and also as hearsay. ae 


(Witness continues:) I saw Mr. Ka later and he sa ihe; 

could not find Hen „ but he said, we down, and we Went 

down to the hotel and found he had icf the Morebants. We want 

back up to this F. W. Kavanaugh’s office, who makes a amr 

herein, the one who has died, that — Hennessy ay d 

was the agent for Mr. Hennessy in som and 

an office over the savings bank, on — a Robe 
‘We went to his olen to oe if he knew | He 


for him, Kavanaugh, to 
bill; that he was ＋ out of 
deen down and bill. 
tender was —— me, or second | 
I think the next ct day, neo tender 


ge ag — town. 

you — repeated visits to Mr. Horn’s 

i. — with Mr. —— many of them - and | 

Merchants? ss 
A. Yes, sir; carried notes from Mr. Horn to Mr. Hennessy, & — 

did the very best I could to bring the matter to a. conclusion ; 3 

whole effort, y much all that summer. * 3 
Q It was finally settled that there was nue 

on the — ag 


A. Yes, 
2 Now, wir. Woolworth, come down to the tender at 


A. I was in the parlor of my house; the carpets were: mm 
— — moved, = threeor foar women washing ; a 5 ie of 
en came into the parior ; — ö — 
eme in. Mr. Kavana ind be wanted to make at — 
of some money from Mr. Hennessy. Said 1. Al 
comes to my e to bring me money b my tak 1 ad 
can hand it overas g suitemes 
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a the condition of thie matter; there fe no use of bis sending 
diere to make a tender; and after he had read the paper went 
a2 ay. 
ght thin day — you see Me He i — 
Pe is n ou see Mr. Hen 
= Bo Septem y nessy to spea 
ve A. Between when? 

- Q Between this interview and 

A. Never see —— 2 — ing on the street ; 
not once a month, I suppose; don’t suppose Tbe have seen him six 
times. 
Did you enter into any discussion or argument with Mr. Kav- 
E> ~ anaugh when he made this tender; was — subject broached as to 
es whether P. T. Kavanaugh was yoo r agent in making this 
109 contract or your wife's agent; did that form the subject of 
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ae | 5 Sores or cémment ? 
: Q 
consent to — Xp 
manner or respect ? 


Objected to as speculative and incompetent. 
A. I did not intend and I did not do anything there that could 
be construed to mean in any possible way — of the kind. 


Samo objection to above answer. 
Croes-examination by Mr. O Banu: 
ae Mr. Woolworth, you have been living here for 17 years? 
A. Tes, air. 
8 8 And have — actively engaged with the press and in the edi- 


A. Yes, sir. 
— —-— to Paul ? 


a 3 ever practiced law ? 
a 585 4 e law and was admitted to practice in Massachusetts 
=? 7 You — always lived an active business life ? 
oS) <Q: Familiar with business and rules of business? 
ay Hot very mech. I have been cooped up in a newspaper office 


— — — ecprtoos has brought Jo 
San, « — 1 ‘experience hes brought you in contact with 
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A. Well, I have met him 9 5 
ro As a business so i go ys one? : 5 
a 2d Tn y that — ar was that—did you o ai 
» 4 ngs 5 © means of purchase = 
* 
Q Then during the summer of 1881 you formed your project of 
ft = * 
3 C Finally ripened into the conclusion that you intended to eal: | 
>» a it 7 a certain price ? 
; Yes, sir. | — a 
f And that conclusion was concurred ia b your wien gee 
4 4 project ? : 
A. Yes, sir. 
) 
a 
| 
| 
4 
A. No; I don’t know—no doubt my explanation— _. 
} One moment; did you intend to be the inent fi 
) conducting the matter; did you propose or intend to 
: q 
| 2 * it investment. : 73 
| was going to use my judgment in part. te 
| @ At leat, you did not tend that your wife should have® 
- “active business part ? : ae 
A. No, sir. ; : — N 2 
Q You * the usual position that a man does in bee 


201 A. Yes, sir. 2 
3 —— — met rr 1 
A. Why, certainly. 3 


in now Hoan it—was the night that 


house. 
for the first time that Hennessy would be 


‘Kavanagh may have mentioned his name 


tat Tha, for sale. yourself up to this time? 
— 7 had, — I don’t recollect A I had. 
Kavanagh—by P. T. Kav- ; 


ou or oe an — — 4 
* know. "He ‘night have offered it. | 
and Mr. P. T. Kavanagh had — . your 
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it trus that you expected that he would procure a cus- 
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ae vanagh—this au- 
dort in evidence here—did you intend that authority to be an 
ol | 7 him to convey that property at that price f 
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~~ A. I should not put it in that form, but I de. 
2 Did — to be called upon to give a warranty deed for: 


Tat 

And you intended to execute it ? 232 
A. 1 did. “3 ae 
F You were perfectly aware that in the execution of a 5 
deed, : the title was not good, there would be a breach. of wa * 
No answer. 1 
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Now, then, Mr. Woolworth, I call your attention to the cecum: 
rences in the Pioneer Press office on the 28d of December; did your 


on the 28d of December I understood that this paper fm 
203 ceased to operate, because I had told Mr. wh I wodl 


v authority for signing the contract ? 


He never returned this? Ak 
No, although I bad — twenty —— ! ae 
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5 indirectly Hennessy or Mr. Hennessy’s at- 
done that your wife had repudiated this contract which you say 
A. I informed Mr. Kavanaugh the next day after the 23rd of De- 
= eamber which Sunday. I informed him that Mrs. 

would not have anything to do with it. 
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Q Then you.sesumed the authority ? ü 

ss AI — and honestly making an effort to sell that 
ee Po When did you inform your wife of that transaction ? 
Be A. During the same night. 

ee: 2 Did inform her of the terms :? 

Se A. Don’t think I did. 
= Q Never informed her for what you made a sale of —＋ 4 
Ss A. Can’t tell what I told her, but gave her the substantial features 
ol tho contract which was contained in that draft. 

. Q. What was her reply ? | 
A4. She immediately said she would not agree to it, and declared 
=. that she would go to jail before she would sign the rs. I told her 

2 the court would make her. She said she would go to jail first. 
204 Q Did she ever acquiesce? 

7 4 Did 5 — i September, 1882, still 
5 id you, until your interview in , , still use 

1 way —— on your part to clear the cloud upon this title? 
8 2 —— efforts were for the sole purpose of confirming this sale? 

4s part of those efforts you employed Mr. Heard? 

3 <-> As part of the history of those efforts you had consultations 

. * Mr. * 

A. There is a 0. 

Ton met Mr. Hennessy at Mr. Horn 's office? 

Q At other places? 

A. Tes, sir. 

Never met Mr. Heard (with Mr. Hennessy) at Mr. Horn’s 

5 A. Never. 
5 QD —— a party to the ats of both of those counsel in seek - 
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2 ee * did you continue to press 
iA. 4 Will toll you why. The morning after the 23d I told Mr. 
pho wasan i of Mr. Hennessy’s 
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t; did you ever during any of that time, di- 


Hennessy but once, I believe, and that was on Waba ha 8 * | 
I had, perhaps, three minutes’ conversation with him: I 
arrangement for the purpose of it through, and I wasdeing: 


the best I knew how to carry it through. 2 
205 Q. Why did you not tell the parties in interest at the enti: 
: set that your wife would not sign this? 0 
A. I had no particular reason for it; Mr. Heard knew it 5 ly 
well; I don’t know wh disclosed. e 
Q 9 were y aware during this time that you could uot 3 
give it eee 
* + afm right to the point where I want to make an ex 
ana ° 3 
Do L understand that you could not at any of these times p 
cure a deed from your wife of this ? 2 
A. There is just the point. I was going io ty —?— aay 
Q I want to know what your understanding was- hat she wn 
not give a deed ? — 
A. That she would not give a deed. : 2 
2 Sk ae Ee ee ree nee 
Tea, sir. 


a counsel and 2 
rr 
A Mr. Hennessy I 
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went to him (Hennessy) and — him to make it: 
can make that oath; do it, and I will pay a 
hy, if your wife refused to 
A. Because I was determined to 
to worse, and I saw there could benos 
I was bound to show that I had done al 
Q. Your answer in this 
graph in the answer: “ 
a 
eo ve procured the same, 
the plaintiff the full and complete 
to the alleged cloud.” Is it true 


deed? This is the answer to the 
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i Mr. Horn, abd Mr. ‘Herd, 488 everybody else I could reach to 
out the idea in that contract that I unwisely authorized Rovaseneh 
to sign, and I did the very best I could — carry it out. 

Q Where was the difficulty in not com it? 

A. The difficulty was here-—in the first place knew I could not 
make the title; Mr. Hennessy required certain — to be done 
that Mr. Heard said could not be done, and I was ta with Mr. 
Heard and.Mr. Horn and Mr. Hennessy and my —— endea vor- 


her to agree and get them to agree, and to get out of the 
ciety I was in, and the prospec of nothing but endless law- 


Bea: 2s 8 Was there anything difficult in the matter exce the condi- 
a tion of the title ? Jeg _ 
A. Why, her declining to si eo. 
cv Q. You never communica hat to them ? 

A. I communicated’it to Mr. Kavanagh the very next ne 

Q. Kavanagh was your agent ? 

A. He was Hennessy’s agent. 

Q. I want to know if Ne claim that Kavanagh was acting in 
collusion with Hennessy 
A. No, sir; I ea that you can’t claim that he is my agent. 
a. ¢ — collusion with Hennessy in any shape, form, or manner? 
he é 0, sir. 
2 Any impropriety in his conduct regarding your interests? 
A4. No, sir; unless f was signing that contract at the Windsor. 
Q. How was it that you never asked for it ? 
A. Asked for what? 
Asked toi it. 
* A. I never saw Mr. Hennessy 

4 condition in —— contract is it that forms any part of the 


4. There is a proviso here; the terms of sale are the same, the 
8 price is the eame—but there isa clause in that 28d of De- 
I cember contract that Mr. Kavanagh signed which authorizes 


: . — Hennesey to take the property even in case the title could 
oe ome be od; it leaves it with him. 
T he have that any way? 
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a een er 
. L understand that contract to mean that he could take the 
sporty whether the title was made good or not; that was not in 


other contract. 
ao that Mr. Hennessy could 
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te caso the tle easing he mandi geod is abealis Geen 

nO a “aid that imping yourinterests?  . . 
ow di on 
A. 8a br 


But it was well understood that this of title 
; property ; ; didn’t you understand that it 
an injury to Mr. F 


of this property instead of five-fifths? 
A. I suppose so, if you l 
Q. won fo u any answer to 
A. Don’t know as I understand the question entirely. 
4 Didn't you understand that it would be an to Mr. 
nessy if he had to take four-fifths of this property at . 
five · fiſths ? 2 
A. No; I would not consider that an injustice to him. 2 
4 Now, did you retain counsel for the purpose of clearing 1 : . 
. Mr. Heard ? aes, 


ou instruct him to bring an action in your wifes . 
lere T did 
ry Had nen N . authority to do that? 


208 T Did you instruct him to proceed in the probate com 


Q. Had you any authority to do that? ‘ Fr 
A. Had none. 75 
Q. Have you ever had any authority from your wife to ot fon 
in * to this property, in any shape, form, or ne 0 
o, sir. oi . 
Q. Verbal or written ? | 1 
A. I believe not. N 
Q. Now, did you know Mr. Hennessy had paid fifty dollars | 
17 contract ? fe 
A. Yes, sir. 
9 Dic Did you know he was about to have the abstract of t 
amined 
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„Tea, sir. 
1 Heenan wos bayng te 


au 
view with him in 
his money ? A | 

A. No, sir; there was no idea that he was to pay the money and 
take the property. 


When did you su , or did you su that he was ever 
to get * property without paying for 1—1 mean the money as 

A: Oh, yes; the money as agreed. 

If you bad no authority at any time, will you please state why 
x you persisted in keeping up these negotiations all this time when 
8 you had no authority ? 

200 A. Well, sir, I went to see Mr. Heard and explained to him 
Bee the situation, and you know what I have testified to. He 
gave ine his ad vice about the property, and I found myself in just ex- 


and ex up to the time of your inter- 
ber, 1882 that he was — to pay 


anagh to sign it — not the one drafted at the Pioneer Press office, but 
theone signed at the Windsor; I had agreed to that, without knowing 
and comprehending the effect of that contract, and Mr. Horn knows 
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af didn’t you inform these par- 
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actly this box: that I had signed that contract or authorized Kav- 
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out and to have It closed out on the terme of the d 8 | tat 
Pioneer Pres oflcs, why did you not aoogpt the ender made a 


210 A. I could not give the title. I wen tying ts mala 
r . 
“ Here is your money, give me my title.” 

Are you willing now? 

A. So far as I am concerned, I am. 

Q. Will you procure and deliver a warranty deed to Mr. 
nessy of the premises described in this — ——-— 
of the sum — have agreed to be paid and the execution of 
mo notes +e 

A. Well, now, I can’t answer that “yes” or “no,” but I can 1 “a 
a statement which a es 

Q. Well, if you can’t answer it. The answer must be 
28 . — 
am perfectly willing to make a statement. ; 
8 Mr oolworth, has this property increased in value?” 3 
A. I suppose it hes. il 
Q. To what extent do you think it has since the 28d day of De * 


3 18817 a : 5 *. 
t is retty mu guess work. e 
but I should jad the property T “4 


Q. When a t increase take 
A. Took place mostly —the best opinion I have ia that it did 
increase much from the 28d of December, 1881, up to the 8 


1882; then it increased a trifle, but a in 18 1 = 
creased more, and, upon the location of the it increased οe 
siderably more. es 
Q. 4 1 location of the hotel was made comparatively nthy f 
es, sir. Be 
4 The great increase has been since ber, 1882? . 
A. I think it increased considerably that. 


4 Now, has the increase in th value of that property « 
your opinion of this contract ? 


A. No, sir. a 
. Ten complete that contract as you ever x 
I will y willing, but: I can't | 


— — yes or no * toaush age 


—— in the history of this ms 
trary to the letter or spirit of any < } 
ments on his part? 


A. Pr padre r˖§—o—XÜ— es ; deat 
any now 
211 SS 


ry 158 ae 2 n * ore 


— on hs part of any of he tama oreo 
tho agreement? 
"Abandonment of those terms? 


Yes. 
Well, I don’t know: if any had been called to my mind I 
recollect them, but I don't recollect of anything. 


should 
Redirect examination by Mr. Hzarp: 
2 Make any explanation you wish to. 
office, 


tered into that arrangement at the Pioneer Press 
was drafted, the idea was in my mind, and 
et me, that the statute of limitations had 
property that there would be no difficulty in 

title, pro man who was to take it would besatis-§ — 
such a re Me is to say, I had held it seventeen years, : 


eal t * . the title; but still 

but I fon that, to my — the time Cummings | 
would not operate as a part of the statute of lim- : | 
about the aT 8 I think of now. 

Mr. H —— rd ‘of — the ‘Cam 

r. Hennessy by order of m at Cummin 

not an adverse » be holding as sdmints 


ne A 4 a a . pas ac <> . a 
* 1 * 8 * 2 » ‘ 47 3 * * 
. as a aS “~~ ed 4 sae N sé N 189 e „ 5 5 e oo he 
vig esd + ae 2 4 „ Sn : . 1 n 8 
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ph. ee Fe ES 8 oy * : 1 n 8 be 
of: ds ae * a RAR Fs at 2 : : 8 ' 7 1 * 
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<> > Be r wr. Sie : 5 
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* Sc e 
Bs if SEM . 5 
r 7 ets, os J 
n re 
r 
, R 
118 am 7 
* „. * > * * 
* re Ee Tee, 
Wr 
: 2 ni 


» 
‘ ** r 


hie Pioneer Prees arrangement? : f { 
the matter came into Mr. Horn’s hands for examina- 


eS ais 0 >. Now a econ as these different difficulties and defects were 
dis did you not request Mr. Hennessy, as these defects could 
g — be creda ihe whole mater goa drop? | | t 
| > a F Did he.not decline to do it, and did he not still persist 

7 ae in Keeping up this matter until in September, when you called J 


5 an that he had made a contract with ore 
ber, or ever 


ey Fa 
that he had from 
ean on this property to 


on record the next day 
ink right after that. -* | 
to | 


t en! 


* 4 ‘ 
8 8 75 2 2 * . ad . > * 
, oo . =. 2 2 yout 3 Z sure * K 
1 A a %. a „ Lee 7 4 1 
. 8 * 2128 atti , » 
923 +e: * 7 A — 3 te eh ys b 2 
- . > os MH 


nn 


probate 

x hen ä N 2 ton: 
ing up this whole matter did not — n 

of years and show how it would take four or five years f = 

ute to ripen ? a 

* I dont know about that; I don’t know whether that 

one. 


Recross-examination by Mr. O Damn: | * 
Q Speaking for yourself, was your refusal to convey this 5 


erty based — inability > do so, the want of aut eg 
Kavanaugh making the offer, or the defect of the title, or or 


them ? 
A. Well, on all 
ry Your refusal was based on them altogether ? 
A. Yes, sir. 
Q. And each operated to the fullest extent to which it was 
Ta 9 
Qa When. did this paper back from Kavanaagh—P 
tiffs’ Exhibit “At” yo ee pe a gah 
A. E don’t know when I paper back, but it was: 
time during the summer of .1881 or er bb l. I think. 
Q Wasn it after the suit was commenced ? 
A. I think it was. 
213 Q. After this action was commenced ? 
G Wes thn acute nine vebemnell hy Me; Kadeilail 4. . 
as the never y Mr. Kavanaugh un 
this action commenced ? bi 
A. I am not sure; that is my recollection 
. ren Heard that yoo 
W cke to L. 
es Kavanaugh about that paper b 
saw Mr 


. Did * Mr. Heard instruct you that it was necessary: to g * | 


A. ba 555. — never made an — Sai % 
x2 Ever tell him of ite existence before you got i it beck 


? 
A. Well, I cannot say about that. 


eee 


testified as follows: | 
Direot examination by Mr. Hzanp: 
2. — 3 you n in St. Paul ? 


Q. Pe — for how man gh 
. Since 410 or 50; I thin 
In whose employ in 18887 
P. T. Kavana 1 
12 8 Mr. David J. Hennessy ? 


— I or not, in the month of September, 1882, 255 
13 to find him; and, if ＋ for what purpose. 


— and 
* ; esy. I ve I think it was, fift dollars, with interest. I 
ei” 5 went firet to Mr. F. W. Ka Kavanaugh’s office, where I was told Mr. 
>. Hennessy held forth. I went there several times, and I think about 
=. the second time I went there I told Mr. F. W. Kavanaugh what my 
~*; . business was, and after or during this time, Mr. Hennessy being at 
the Merchants’, I went there ps three times, I know twice, to 
* And bim, and could not fin him; in fact, could not learn very 
Ja vely whether he was in the city or not, but I had heard he was 


Tor what pu ; 

A. Went there * u bim his money and the . I had 
zion every time I went. I often used to see 
the store, and I ‘was always on the lookout 
ng I could "fod him easily, for I Fg mers 
Din, pas ti ore, bat during this time I did not see 
Kavanaugh that he was out West. 


| A oe ee 
858 ve oer; during this time I was going from the store to Kav- 
— D iat Sher pass tho chase while you had the money to 


uently to see him, but durin 
a ed ot ad find him; in . Sa 5 
at did you state to Mr. F. W. Kavanagh f 


1. a him I had 950 and interest to 
. bury enrions 


* “nae ong It 


to find him, Seek at he weal would 


e ee behalf of e 


ito as incompetent unless Mr. Meaneny is chown to be | 


would:come in town where I ld 


. 


15 2 . 


5 . . enen Yi — 1 
DA 9. ve. 


find him I would consider it a 
to do, and he told me he wou 
in town. 
Q. Did he let you know? “a 
8 — * * did oil b ee 
y did you go to ee, 
A. Mr. F. W. Kavanagh? ‘3 


Yes. ‘ 
A. Because I was told that was where Hen held forth. 

T How many times in all did. you go to-the ane 
Kavanaugh’s to see about this time ? 
| A. Well, the exact number of times—I could ay eld: 
there eight or ten times. I might have gone there fifteen ¢ 
: Gometionce I would: go thens Shea times a day, and np sang 
: mon thing to got day. I went twice or more times & 
Merchants’. I have a positive recollection of it wies. 

Did you know this Mr.—Mr. F. W. — A 
7 the agent of Mr. Hennessy in his — matters 

Objected to as incompetent. 
. 8 2 mean from my personal 3 ? : ae 
es. N 
ö A. Not of my personal knowledge; I was told that he did. 2 
ry By whom was you wa eneY 


Objected to. 


f A. Mr. P. T. Kava h told me that Mr. . w. Kavanaugh | 
charge of Hennessy’s 


Above answer also presi to as 8 and immaterial, | | | 


215 What answer did Mr. F. W. Kavanagh make 
you told him about this matter ? 
Objected to unless Mr. Hennessy was present. ae 
A. He said that he knew; “Oh he 1 mbes, 
ay vil ba Nk ts tno 


about the transaction, but Mr. — sno will be 
of a day or two, 3 — 8 
7 Did Mr. W rth come to 2 store, asking you to 1 7 i 


A. Yes, sir; he did. 
@ How — omy ld not tell he I nicht 
many times I cou you; he came, 
eee 
for several days. 
rpose ? 


of asking me if I had seen Kava 
he was in the city. | 


the su ? 
7 
Cross- examination by Mr. O Bumm: 
Q I don’t know, Mr. Starkey, wether you fixed the t 


ee ee 
ae eee 33 
* 


C Yee, sir. 
A. Teould not any nearer than thie—I know it was shortly after 


the 11th of ber, 1882. 
(Gigned) ED. C. STARKEY. 


Bee — offers in evidence Plaintiffs’ Exhibits D, E, F. 
8 G, H, I, and J 
Deſendant objects to their admission as incompetent, irrelevant, 
ae ‘and immaterial. 


W. P. Murry, sworn as & 5 witness in behalf of plaintiffs, testified 
‘as follows: — 


Direct examination by Mr. Hzarp: 


Q You have resided i in St. Paul how many years ? 

A. Since 1849. | 

Tou know th © property in question in this suit? I will tell 
vou. Lots 4 and 9 0 Randall & Robert's addition to St. Paul. 


Did 799 know Michael Cummings, Senior ? 


ae ＋ Well, I can’t say definitely as to that. I became ac- 

6  quainted with Cummings in 1850 or spring of 1851. Whether 
bau went there the next year I don't know; think he went 

where along in 1852 or 1853. 

did he have on there ? 

e building—a house. 

ig did he continue to reside there? 

ied there continuously from the time he went there 

t he sold to Mr. Woolworth. 


in relation to the mat- 
> with nearly times. He went 
, fits a perm from an ad- 
on Sf pointe d for.eome one whose relatives 
; don’t remember whether I saw them or 
a fa! a’ ee 


gto do with that as his a 


LOCH r e ou tauc 


» “a 
422 


* you first remember of his being in possession of 


N 


* ay 


Q That Michael Commings is — 8 go n 
1 by kay probate court of this estate. Cea tall 
es, sir 


Cross-examination by Mr. Om: 
You are the present administrator ? 


Qa 

A. Yes, sir. 

2 2 Of the eetate of Edward Haniont 
Q. 


— 5 evidence; p 
in the office of the 
: in numbers 1. 2, 8, 
| 20, 21, 22, 28, 24, 25, 
tiffs’ an 8, 38,9 § ons al also Pla 

bags 9 er 15 2 
—— F (three papeen eee lao 

217 hibit “P” (three taxes and menés), : 
the same connection hibit 1 


adjournment was Ans had until two * — 
l 2 p. m., parties bei t, defendant’s counsel 
be number 1 
2 
— certi 
5 — says wil 0 
is with the Tae that with respect to the 6 | 
— 2 party may produce certified oa ta beg a 
si 
Defendant's counsel states that he farther objects to the | 
of above exhibite unless the m executed Aa. 1. 5 
to Edwin ** 1 


eee 


1 


. 
ises, 

5 ng sight per cent. interest, and recorded 

5 record, 7 Book 60 of. 1 

7 that he e that’ the sasthoige be eousidorel fs 

cording to defendant's statement. | 


— 


3 


‘ ‘ ar ae 2 1 
1 A a 1 ik ; 5 5 0 . ‘Ras * 4 N * A 1 Cee: ng * 5 4 
Som ¥ bs yt 8 * me a N che a 1 5 9 + 7 45 pee . 


ieee sworn as-a witness on behalf of plaintiffs, tes- 
“tified as follows: 


Direct examination by Mr. Hzarp: 


Q. Mr. 3 you were deputy sheriff of Ramsey county in 


September, 188 
A. Yes, sir. 


- Plaintiffe’ Exhibit K shown witness.) 
2. Yousde seo that paper before? 
ae, Q Are you ti the Rueben Clewett whose signature appears to that 
=. document 
A. That is my own handwriting. 
1 dee That exhibit is the summons in Woolworth against Hennessy ? 
: wee Q — about what time you served that summons. 


A. It was a few minutes past eight in the morning. 
 Objected to as immaterial and incompetent. 
Where did you find Mr. Hennessy ? 
A. I found him at the Merchants’ bl 
Q. Whereabouts ? 
218 A. Upstairs, in the second story—I believe in his room. 


4 ell, was he irritated at the service of the summons? 
A. He was. 


Odected to as immaterial. 
2 How did he manifest this? 


9 He asked me if it was the sheriff, and I told 

„I told him we had been looking for 

3 could not find hits and thet T wee toll by 

time to see him was in the morning, and that 
——— 

d you received partioalar instructions to_make service on 

» he was in town? 


of, * — % N 
* SU td n * e in eg 
, nN q f 


po eee ‘ 
os 8 2 1 ne 
* * - 5 
* * * * . * 
“ - 
DAVID 3. 
. — 8 


Q. From whom ? 
. & Anybody else? 
a u 0 
A. From you also. 
Q Do you know from any memorandum whether you 


service on 11 — Allen or — . om. 
the back (referring to last-named exhibit in witness’ ba hand). ae 

- Objected to as immaterial. 2 
A. If there was any left down there it was not me. Iola end 4 


of this. If there was anythi nn er 
one of the other deputies. l 


How many times did go there before 
A. I was there several Amen before I got — —u—ͤ 
down there four or five times. 


Testimony regarding Richter objected to as incompetent. 3 
tai what extent did he seem irritated ; did he seem pretty . 


* Yee, sir; was very much put out; he did not think it 1 5 
gentlemanly at that hour of Uthe morning to serve a summor * ag 
219 Q. What did you reply ? * 
A. I told him we had been looking for him two or 1 
days, and that ] was told by the clerk that was the best I ee: 
find him, because when he got up he was a hard en tnd, 1 
that was the reason I called. 1 


Cross- examination by Mr. O’Baten: 


Was he undressed when you found him? 
A. He hadn’t his coat and vest on, but had on his —. 
think, his shirt. a 
Q. He was not fully dressed ? 
: a. Suly been up a few minutes, but I think he was up when I 
noc sr 
7 een to be in the act of completing his dressing? : 3 
es, sir <i 
(Signed) REUBEN c1xwrrr. 
1 2 


8. B. Woorwonrn, recalled in his o own behalf (resuming), t 
as follows: 
Direct examination by Mr. Haan: 


Mr. Woolworth, there has been a 
upon the premises in ‘question. State whether 
on that mortgage at any time; if 20, when 

ie arene a 


of eighteen hundred dollars on hot ic ps a 
yok : — $73 every six payable on the. 
wall been paid up to * 


22 aa 


9 


* 9 
1 
fe Py gal? 


Be A aie ae I have done £0, 1144 per year Saleen payable tenth 
. of a and January. 
to return this money to Hennessy, and how you notified him. 

a A. It was ere about the middle of July, 1882. I learned 
about that time from you that we could not proceed any further in 
the case, because of the necessity of making that oath that you stated 
=. could not be made, and, by your instructions, I told Mr. Kavanaugh 
>. to return that fift dollars, and I saw Mr. Horn about it some time 
eens that, and at that time he, not unpleasantly—but he did not ap- 
to want to talk with me. I met him over in the court-house. 
8 was 2 about that time about the middle of July 
a dome time —that the mutter was at an end. 

. Did you, in this statement to Mr. Kavanaugh, say anything as 
do his right to take the money as your agent in any way ? 

3 A. I told him just what you told me to tell him, that it was not 
„ 25 reoeived in the way of a—was to be returned, not by way of 
1 tender, but simply to be returned to him; didn’t consider it 
; 5 nocesary to do that before suit was commenced, but I wanted 
N to return the money. 

. Well, did you say to him whether he received the money as 
| your agent a and whether you recognized the contract ? 

o, si 


re * 
„ 
8 


Objected to as incompetent unless defendant is shown to have 
ioe present. 


: a Q Did Mees say — to Mr. Kavanaugh when told him 
to make the ugh). had 
Be 2 geosived —— you wanted him to make the 


3 > | : guage in Jo that respect ? 
. bt 4 I did; and I told him — to that quite a number of 


"flame objetion made as ast above 


continues:) Told him he had not received it as an agent 
that he wes = eo the money, just y as 


n 
823 9 


te, as near as you can, when you first notified Kavanaugh ‘ 


there at his store I should think fifty times—cortai 


vero endeavoring to see 


W 
7 * 0 


. 2 8 
a: ee 
* 7 ns ‘ " os, 


DAVID J. HENNESSY V8. CLARA 


ö 8 

A. Don’t think I saw Mr. — aad 
Q Make any efforts to see him ? 
A. Yes, sir; continuous efforts; tried lo got Mr. Kavanangh 

see him. I followed up Mr. Kavs day after day and e 


a great many times at any rate—to have him be sure. “get: | er 

145 as — as he ** a and — that money. 438 
p to that time, in July, you using every effort 

fix up any defects that there were in your title? 3 


A- Yes, sir; done the very beat I knew how. 4 
2 — had been no words between you and Hennessy ? chao 
o, sir. er 

Q. Between you and Mr. Horn, or any of us? ae 


221 A. No, sir. 
2 Q All trying - pe at a harmonious result? 8 
es, sir; that is what I understood trying to thee 
meet at Mr. Horu’s office to see if there could not come way 
settle the matter. * 
Q. The idea had not entered your mind to try to get out of t 
sale in any way? 


A. No, sir; suppose there was noth — 


25 : 
ge 


ing it before he t it on the 
during that whole summer, up to that time, were 
morning, noon, and night, on al 

that matter completed and get the 
hands and the money into mine, or a 
the contract that I 2 was bi 


iring until it became a more pa of as a 
kept inguiing me coming into the room he would say whether f — 


— or oon bat 
Q At this time in July, when this notification was sive, 76 


2 
A. Yes, sir. 
2 Did | chow you a K ot Set le naira 
@ Gave Tarn witness.) mee at 


“cr Plaintiffy’ Exhibit 428 * and offered in 
to as immate 


When met Mr. — Soper, tat we i 
Pach came 1 
A. Yes, sir. 1 


4 
P 
P 2 * 


© @ Leib to Know whet you enid then es to. terminating thie 
22 —— being impossible to remove these 


a Odzeetedd to as not redirect, and witness has testified very fully. 


, A. After I had made the ition that I spoke of yesterday 
and he had refused to comply with it—that is, after I had made this 
= proposition to convey to him the property and let him make the 
ah oath, as he it could be made, and my willingness and 
222 — to see —— would cost —.— nothing, and that I 
wou ve to pa expenses, a refused to accept*the 
tion, I told him then that the whole matter was at an end, 
I would go no further, and that — — no use talking any 
further aboat it it—I couldn’t do anything 
Q What did he say, then, about taking the land, irrespective of 
this cloud being removed from the title; did he decline to take it, 
or did he say he would take it? 
A. There was said, no proposition made by him to take 
5 zit without the cloud being removed at all; no proposition of that 
Find made by him. I never heard of any intimation of any will- 
8 any person in the world, of any 


Obhjected to as entirely incompetent. 


. K there was any willingness on the part 
the property without the cloud being re- 
— acobrding to the — uirements of the contract, until I 
oe: bone into this room, wh first time that I ever heard of 
: 15 in my lite, and then 1 Jof it by way of putting an interpre- 
Stoo a i words on that tender at the house. When 
made I never knew that that was what it meant, 
41 didn’t know until I came into this room, Monday or Saturday, 
, it was, that it bore that interpretation. 


at's counsel moves to strike out foregoing testimony as 
al and not responsive. ge 0 


„ continues) I understood that the demand made by Mr. 
hb when the tender was made, to be made the tender 


did not 
willing to take 
ng removed. 


the terms of the contract. 
about his bein 
you call them, 


0 le — — a consideration that I give him a warranty deed to 


PS A. You ssid you wanted me to be sure and get earvien, | 


- I asked: you, Mr. Heard; told him I had met you and 


— ith 


Coins December: 
Marion Harrmon, sworn as a witness for plaintim t 
follows: 3 N 
228 Direct examination by Mr. Hnann: 1 

State your name and 1 8 Harrison. “ag 
A. Marion Harrison ; 
Q Were you depaiy ober in the anton of 1881 


pot oar . K ” shown witness.) 
Q Ever see that paper before ? 


A. Yes, sir. 4 
State whether you ever served an of that paper at be 
Merchants’ Hotel ; i 20, when and upen whom ? | 4 


Objected to as immaterial, incompetent, and irrelevant. 


A. On the 11th day of November Ihn a copy with Col. Allen. 
12 


t t the ‘Merchants’ Hotel ? 
1881—— 


— 


asi . 
i ae 


> 


22151 


* 


py of that summons ? 


72 


what place ? 

enchant’ Hotel; in the office—near the office. 
is city ? 

es, sir. 

— gate is —ä— of at ot a that — 


FE 
33 


n th 


>POPOPOPOPoPrep 
— 


O 
72777 
244 
4 
3 
F 
— 
5 
= 
4 
8 
a: 


> 


es, sir. Tare 
C State 6 made to fad Mr. Henne | 


that time. 
A. I looked for him some time. I could not Gnd him. Tbe 
me to leave a copy at the Merchants’ Hotel, where he li 
Same objection made to above question and answer. 
. 


Q How man 
Hotel to find h 


Tes, sir. 
Did I state whether it was difficult to get 


Her 


bim ? 


At the hotel and personally also :? 


+ 


A 5 ee ee 
* 1 ͤ . ee. oe age n 5 
Pts E ’ * * 
oo 


. Above question and answer obj toas i irrelevant, 
andi q ar objected neompetent, 
Cross-examination by Mr. Hammer: 
Q Are you the party who really did serve it? 
A. No, sir; I am not the party who really did serve it; it was the 
man who worked in the office with me. 


Adjournment taken until Friday, Dec. 7th, 1888, at 2.30 p. m. 


— 


9 
a 
— 3 
2 „ 
* ; 


ee 
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— 
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Mortimer L. Woolworth. 
Far, Dee. 7th, 1883. 
Direct examination by Mr. Hzarp: 


te whether you remember the circumstances of two per- 
ng to your house on or about the 8th day of November, 


lerere 


7 k 


fe 


— 
8 


day? 
I should judge about the middle of the day. 
t at the time? 
and myself and these twe gentlemen. 


I:was called i 


prerererf 
Fats? 


n 

led out 
oolworth, 
Mother immediately re- 


WOE | 
@ 
MN a ey 


y Wad si tintin wi nie ob a did your father 
as to whether be had contracted to sel] the property? 


. A. I think he stated that he had not contracted to sell the prop- 
ert * 

These conversations where your mother stated to your father 
2 had not authorised the sale of his — this be- 
~~ fore the al tender was made 

A. I think it vas. 


Delendant's counsel moved to strike out above question and an- 
3 bee hearsay, incompetent, immaterial, and irrelevant. 


sy 5 Adjournment taken until Saturday, December 8th, 1883. 
a (Signed) MORTIMER L. WOOLWORTH. 


December 81H, 1883. 
8. B. Wool won rn recalled (resumed): 


to a question of Mr. O’Brien you stated that you did 
n that Mr. ie had failed to er 
is contract ? 


2— I understand Mr. O’Brien’s question was whether he 
i complied with the terms of this contract, and what I meant to 
2 that 220 the terms of that contract he had nothing to do ex- 
| pee land let me go to work and —- the title and 

04 —— yates he would pay the money and the property should 
ae You don’t mean to intimate that this is a valid contract, 
= OF ize it? 
| 5 A. . not. I never knew of it until I saw it put on 

pre Cork i,nine e the time it was made, and never saw it to 
i — hat the contents of it were. Mr. Kavanagh informed me 
£8 * | he had just executed a contract which was the same as the draft 


, at part relating g to Mr. Kavanagh's statement objected to as 


en immaterial irrelevant. 
ar you complain of, then, i in Mr. Hennessy’ s action, Mr. 


i to as mere matter of conclusion and no foundation for it 
ngs, incompetent, immaterial, and irrelevant. 


2 n that this contract was never executed by my 
beget | I complain tha. 
—— interposed to all this. 
) Tee dratt—I — it is —— — . — af 


2 * ~~ * we : 
ott “et — “hae r 2 
* N e 
, r * 


— — c r eee 


o> tee 


what was talked of and not in 
complain that after it was executed m 
was that if any serious difficulty. — 
the whole thing should be — and my 
didn't want to get into a long lawsuit, and w 
security to give title I didn't: want to tie the 
of that they went to the Windsor Hotel and he di. 
culty; that there is no authority, and it is anisg. 
I complain afterwards, when it was ascertained that there ¢ | n 
not be a title made, that instead of abandoning the contract accokt 5 
— to the schedule or draft made at the Pioneer Press office, F a 
’ Exhibit “ B,“ and that the money should be refunded and:tt | 
— should be null and void—instead of thet: Mr. k | 
hung onto this contract, which I didn’t know of. I, su 
was the same all along, being informed 80, J went 
work to carry out the contract, and when it came to be four 
did along about the middle of July, about the time of Mr E 
note to you of the 19th of July, or a little later, along Mr. Hos 
time, it was definitely ascertained and determined by ye 
228 by Mr. Horn that the title could not be made, and . 
oath could not be made. I complain that I made ae 
efforts | could to get him to agree to the title as it was and a 
oath; I would pa pay all all the expenses. He would not do that. 
A When was ‘ 
A. I don’t think t can — 4 
In September, 1882, when you had an interview, he * 
offer to take the title as it then was? 


Objected to as leading. 


A. He not only not consented Lut positively refused to take th 
property and make the title good. He refused the offer to ) the 
title good, and just lay t back and took the position, “ ba 
got a contract t 3 Nen nee 
ahead and make it, I will wait until yen ae 2 > 
Q. Between this interview in September “ist ced ovemt th f 
7th, 1883, how did this value of this prope b ee 55 
A. From the time of the contract up to time that I had f 
interview in September, 1882, the vale of that 5 y did; 
appreciate to any considerable extent, — aoe to the best 
knowledge and id, daring that sume . 
a little, a verv little, — t commer, 
— : —— tao did bin look 
and pe it n 21 up 
ciate in value 0 goed Senl. 2 toa 
deal, and y did it come up in value when last 
— 2 — Hotel was coming up on 
Seventh and Robert streets, from which time, in my j 
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that I spoke to Mr. Fairchild about 
ee wee put in his hands for 
have found out this morni 
N every week and get the 
with Davidson, Fairchild, Herman 
and all the real estate men, and possibly 1 may have 
d rae. ild’s opinion as to what he thought he could get, but I 
< 0 not think it was ever put into his hands. 
— “Can you remember now when that project for a hotel in lower 
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5 a When, to my understanding, that was? 
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es, sir. : 
All this was done secretly and under wo but in my busi- 


I knew considerable about it. Before the R AI several 
told me that the refusal had been obtain or what was 
at the 8 to pay for that block at the head of Sibley, on 
That was either secured, or efforts made to secure it, 
° view of putting a hotel there, and my memory is that Wm. . 
2 had the management, and wanted a hundred thousand 
4 either secured or put on paper, and after that this 


0 on know aboat the uur at be Merriam transaction? 
3 . transaction ? 


was determined on some time in Jana- 4 8 
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Mr. O’Baren: We are all Irish. oa 


230 Now, as to that tender. Did you know Cac | a 
5 said you ever ee him ia Me. Horns oon to Kaew 
892 D 


A. I don’t know him; bat suppose he isthe one thet came to, my 
pe 2 in hi hen Mr. 

over any in ws in his presence w 
e was pre tat Mr. Horus office? 


A. I never 
. Did you ever bold any interviews at all at Mr. Horne office 
when Mr 2 was preseut? 
A. I never did. 
8 Did you go to have an — oh 
A. I did; but never in getting one. It was never = 
bronght about, to my knowledge. I never knew of one. 
Q. Why were these various meetings held ? 
A. Partly in pursuance of appointment by Mr. Horn, and 
erally I tried to arrange with Mr. Horn to get you and Mr. 
nessy there. 
Q. What reasons did Mr. Horn give? 4 
A. Sometimes, out of town; sometimes, couldn't find him.” 1 ee 
took notes down to the Merchants’ Hotel, but be could not be found; 
he seemed to be out of town. 2 
Q. Did you shun any interview with him? 1 
A. No, sir; my whole effort, from December, 1881, as soon as I ae 
got the abstract from Mr. Hen and got things started, till. in oS 
September, I have been contin —— at work morning, noon, and 


* ing to get the thi 1 
— substantially, Mr. and Mm 1 


says in his 
Woolworth were willing to accept the money ; is that true? - 
A. No, sir.; it is not. 

Q. He says S. B. Woolworth, addressing F. W. Kavanaugh, raid: 
We accept the tender; give us ‘the money. ‘gna 
A. I positively to reccive the money. I never wie | 
to speak for Mrs. Woolworth. I never used her name or the Peer: 
noun “we” in any such connection. 25 


Deſendant's counsel moves to strike out the last sentence of an- a 
swer as not responsive, incompetent, immaterial, and irrelevant. a 


| (Witness continues:) I refused to receive it for ber b and 
T she refused to receive the paper, and put her hands behind her ai 

said she had made no contract and never authorised Mr. K 

231 anaugh to sell anything for her, and they had no need * 

coming there to pay her any money—there was no mney te: 


be paid to her. : 
"T' This came wine mye that the money was not given tt 
they did not present a deed in return for the money. . 


en to — that , when he came ine - 
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paper it was shaking so he could * 
tue ‘words, and I wih 99 said to him what was testifi 


pe ve I tried to m e it as easy for him as I could: 
te to him. 


Sand Mrs. Woolworth were willing to execute a deed at one 
me. 


„ Objected | to as incompetent, immaterial, and irrelevant. 


(0 Continuing:) And were able to procure. Did you mean by 
_ that ou were a able to procure a deed ? 5 


, Objected to for the.same reason. 


ee When: Mr. O’Brien cross-examined me he read that part of the 
wer and asked me if I meant it. I said, yes, sir. What I meant 
t sil ig: at ‘after it was ‘de 
ene make the ah to the papers necessary to clear that title 
es thet D and tried to get him to take it with 
ying Walong that the oath could be made. 
2 3 and proposed that he should take the 
bim make the title, and I would secure 


termined by you that [ 


‘with this idea in my mind: I often be- 

Hennessy to say that ne would take 
find pay for it that I had no doubt but that 
before these additional taxes and 
from fifteen hundred to two thousand 


4 “8 —— t, and that is the und-work for 
3 at, that I ed I could give him atitle. I had no 
bt Gould: be done at that time. At any rate, it would end 
* Iden determined to do the very best I could to 

étroable. If I could not do so then the whole thing 


25 . 
h hing, ¢ did Mr. Kavanaugh say to you in 
rene to part ” of the plaintiffs, containing all 


de contract? 


bof plain r 
380 n Exhibit “B is the Pioneer Press draft. 


a ee ee 
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a 8 F 


. eee: 
* for nothing; and when he read that his | 


your answer in this case to the croee-bill you stated that. 


by depositing the money if he would make 


zan were coming—I believed that I could induce’ 


vanaugh say to you as to Exhibit | 


that ho foundation has been made— 


se 


gee fie ee 
2 e 
r Fa? SR 1 ate 
9 * ca 


do; you didn’t take that draft with yout” ‘And be wd; a. 
"No; we went up to the Windsor fh aay ted another .% 
tract. I asked, “ What was the contract ?” He etid, Ju ib 
same as at the Pioneer Press.” I asked, “ Are you sure about tha; 
— did you read it?” He said, No; ‘Hennessy told me it was the | 
dame, and I took Hennessy’s word and signed it.” Ss 

Q. Did he ever say to — — any. time that he had read the con- a” 


tract that he signed up a 
ont Objected to as incom : been, ed and immaterial; 7 
: and — made to strike it out. a 


A. He said it was the same as at the Pioneer Press office. 2 
Q. After the commencement of the action in the Stato court ddt 
you ask him? ee 
A. Even up to within two weeks of this time—three weeks cer- a 
tainly—he repeated the same statement to me in your presence. _— BS 
Objected to as no ground laid and for the same objection as 2. a 
mentioned. a 
A. He said he took Mr. 5 word that it was the same as „ 
the draft at the Pioneer Press office. “y 
Objected to upon the same grounds as last mentioned, and a m 7 
tion made to strike out the evidence. ade 
Q. On Plaintiffs’ Exhibit “A” are certain obliterated “al 
which Mr. Kavanaugh found in his handwriting ; when did you afin Rees 
notice that obliterated writing? 3 
A. The first time I ever saw that was last Monday, in this 2 
when it was exhibited here in testimony. I don’t kuaw who 3 
it first; I think Mr. Kavanaugh did; that was — 3 
back ee 


aul 


it. Iti — — Kavanaugh’s writing, the memorandum on the * 


233 Q Did d you ever examine that? ex 
2 No, sir; when he handed it to me I took it and thea ‘= 

put it with the other papers in the safe at Mr. Reis’ — 

the city treasury. ‘When he opened the testimony I went ant 


9 Why did you not examine it particularly 7 
A. I had no occasion to examine it. 


a 


ie: 
hoe 1 — " 


question ever there 
A T never beard i raleed. As that time I was acting in . 


* 
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ance with my request, was in 


carry it the was to 


spite of her « 


2 — — tuao ane agreement with Mr. Menneny to — 
this title? 
Objected to as not the best evidence. 


A. Not unless what is contained in that draft at the Pioneer Press 
office is construed that way. 
. From whom did the suggestion come as to the manner of clear- 
this title? ; 
_ & Were there any objections iin * 
ere there any objections to this title save the o 
ry 8 that appear i Mr. Mainsee® opinion in evidence ? 
o, sir. 


. Cross-examination by Mr. O’Brisw: 


Q When did you employ Mr. Heard ene this matter ? 
A. I think it must have been in January, 1 
Ton 1 him for the purpose of putting this title 
234 in such shape that yon could — Mr. Hennessy; he 
continued in that employment how long ? 
A. me aes trying to do that till in—it must have been in 


Be Ag 
e In doing that he necessarily examined the title—became 
5 iat ame i 
80. 


ppose so. 
a Did — at any tebe ie him that the sale was made in 
r wife’s wishes, and that there was no authority 


wand 
— what occurred at the Pioneer Press office 


pi oid Mr. 


seu e 


, to that out on the basis that she would 
dl to carry 


wotld continue (0 este os ts psi 5 
b 
o, sir 


A. sl a 
K. Did you inform Mr. Heard, directly or 3 that all of . © 
ings touching the negotiations with Hennessy w -e 
1 authority on the part of your wife? 23 
his is what I intended to convey to his mind, and I think I “a 
aia convey it. 2 
Q. Did you also convey to his mind the fact that Kavanagh had 
no authority for making any contract with Mr. Hennessy? 
A. I did not seek to convey that idea. i 
KN — fon the other — seek to conv the idea that Mr, <4 
vanagh authority to e any contract? Did you convey 
to his mind or cause him to believe that Mr. Kavanagh bad au- 


thority from reelf and r wife to make any contract ? 
. Teer a 
235 8 Or either of you? 


A. No; from me, but not from her. 


Q Did that opposition from your wife go to the aged: ogam 
plete opposition, or simply a reluctance, which it wih 


Q You —.— to Mr. Head the fact that there was a — ee 


W to parting with this property ? ‘ nS 4 
es, sir. | 3 
2 Have you any other statement to make in answer to that? 


A. No, sir. 
Q Do I understand you that after informing Mr. Heard of t ‘af 
fixed determination not to dispose of this property that he contin: — 
to act with you and sought to settle the transactions ? 2 


A. Yes, sir. ! 2 
Q Did I understand you that it resulted in a combination . 


os ‘ 


tween you and Mr. Heard to ve your wife of this proper nas 
der will? N 3 
A. No, sir. 


State what you mean. : 2 
A. Mrs. Woolworth indicated by Plaintiffs’ Exhibit “ant | 
she was willing to soll for $10,000 cash. r 


be willing te 


to agree to it. 
- Q. Did you tell him that you thought you could induce her? 
Bee A. I think I conveyed to his mind the thought that if I could 
get the thing settled up without any more cost or trouble and with- 
dbuta lawsuit and avoid this heavy assessment of $1,500 to $2,000 that 
es I have paid out since that I could induce her to assent to it. She said 
= would not. In one view of the case I bad no business to be- 
lieve it. 
Q. Did 17 iustruet Mr. Heard that the authority that is shown 
a. Exhibit A, under your wife’s construction of it, was 
*. .. gtill in existence? 
A. You mean did I inform him that this paper was in existence ? 
Q. That the written authority was in existence. 
A. I think I did. 
did I understand you, then, to testify that the conditions of 
> the contract of the 23d of December, which were not authorized b 
pour wife and contrary to her wishes, were the conditions whic 
required the clearing of the title and the terms of credit provided 
p= . for in that contract 
A. Whether those conditions and those alone were contrary to 
ber authority? oy c 
Question read by the reporter. 
A. I don’t understand that there is a question in it. 
Do I understand, then, that if on 28d of December you or 
— Kavanagh, under the authority of Plaintiffs’ Exhibit “A,” had 
woda contract with Mr. Hen by which the proporty would 
bare been sold to him for $10,000 in cash without stipulation in 
5, Reference to the title that such a sale would have been within 
Ae suthority of Plaintiffs’ Exhibit “A” and agreed in by your 
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ceeded up to December, 1881, when this paper, Dean us 
„A.“ was made. I eee 


iu n 
woul 
A. Nothing said ‘between me and Mr. Pl on that b 


ject. 
Q. Had you thought about that ? 
A. It never came into my mind. 
4 Then you had no intention of doing anything of the kind? 
A. It didn’t come into my mind. 

4 As a matter of fact could that have been done, taking into on- 
sideration the value of the property, the amount of the mortgage, 
Hennessy’s financial condition, the notes drawi seven percent - 1 : 
could ee have negotiated them so as to obtain their face? a 

don’t know. | 

3 Did you at any time between the making of the contract, on 1 
December 23d, and the termination of all negotiations between yours - 7 
self and Mr. Hennessy seek to procure a copy or ask for a copy 1 
that contract ? = 

A. Yes, sir; from Mr. Kavanagh ; I asked bim what was in it. 

2 Did you seek to procure a copy of that contract ? 4g 

When Mr. Kavanagh told me it was the sameas the draft p- 
al at the Pjoneer Press office I relied on it. 

Q. How many times did you see Mr. Hen between the mak - 2 
ing of the contract, on the 23d of December, and the terminating of * 
the n tion ? 2 

A. Once or twice, perhaps. a 

Q. — you ask him for a copy of the contract, or demand an 1. 
spection 

> No, sir; I had seen Mr. Horn and he had said —. ply 
. tight one. Pier 

Q. Did you ask Mr. Horn for a copy ? 

A. When Mr. Kavanagh said it was the same as Plaintiffs’ Ex 
hibit “B” that satisfied me. 3 

238 Ee told you that a day or two after it was mn 
Didn’t the time come when you understood it was Mr. Hes 
nessy’s position that you were bound to clear the — a 2 

A. Why, I understood it all the time from the 
that I understood that I should clear the title i 
Exhibit “ B” or the draft made at ar the ttl Nase to Pt 
— ee aaa 
title was no use about m anything for 8 
when she had never ———— 
to clear ns title gai mi 


1 
„ 
* * 


— 
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* J a 4 
2 28 


5 * * 5 N — 0 Ie i r * * KC 84 ay? ‘We 1 5 Ba ~_ 4 ok 1 
9 to u ele for cash, why did you under 
to authorize or appear to consummate a sale of that property 


| on eredit? 
ie =e 1 vill toll you why I did it. On the 28d of December and 
Be about half past seven in the evening, it was a surprise that Messrs. 
* 
dered 


es. 
1 
23 
. 


— 5 
0 ‘Se 
8 sf 


and. Hennessy came into the office. I had no ex tion 
gthem. I thought the whole thing was ended. I had or- 
per, and told him to do 


r. Kavan * ive me back the 
nothing further a As I say, Mr. came into the 
blos on the 23d of December and brought t Mr. ennessy in and 
— to make a contract and execute it as well as its being drawn. 
ublic meeting to which I had been assigned. It was 
then near eight o clock. I had my overcoat on when they came in. I 
told them I could not wait, and they talked, and, finally, without 
ftmat consideration of the matter that I ought to have given it, I 
=. foolishly consented to wait till Mr. Hennessy dictated that 23d of 
ae December contract (Plaintiffs’ Exhibit “ B“), and when he had die- 
eo: 12 it and Mr. —— had read it I looked it over briefly and 
ee „ Ren v0 enough to tell them that it was no use to take 
8 it to to Men oolworth, I . ng and Mr. Hennessy saying that it 
* — a form. It was — ——— 2 vision for 
Mr. Hennessy to assume the mortgage o property, 
and to Mr. Kavanagh and trusting to Mr. Hennessy to 
wr a carry:it out in that way, and just simply add clause that he as- 
emed the mortgage and finish it, I put on my coat and ran down- 
A e was collared by somebody, and stopped just a minute to 
. talk, when they came down, and I ed what wasthematter. The hey 
; Se wn ap dept ct de Re gmat ap. care 
1 * Xi he way f wes arguing agaiot signing thet contract aod — 
. was arguing against t contract, a 
lifying and ing me — and saying that 


wanted some to make it sa and his 
— object was s that 


it be got Mr. Horn to examine the title it 
2 It was a — night, on the 28d 
ber, 1881, and he said, 
ran off a . ot end myself standing 


d J, Kavanagh, what do you 
‘be no lawsuit I would 


convinced that there wou 


. 
m to gi ar eer 


. to assume 
| 2 Fal if you think it is 
. than at the 
one ‘I went ta the of education. 

rte thet night to your wife end whe objected 


—.— concurre 
97 atid that she never on soted, 
a bie hy hy: tm ey ed n 
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him? 
— bei do not Wink that I saw — 

more than twice during the whole time from September to 3 
ber. I do not think Is saw him more than twice, and — just Ag 
ien 17 —— of “ Mr. Hennessy” I ‘speak: q 
en I was n * nessy meant to Ss 
: of his representatives. . You have testified that you spent sam = 
mer in carrying out the provisions of the contract em in 
Plaintiffs’ Exhibit B“ and after being told by your wife-thatshe 3 
did not assent ? a 
A. I will tell you why I did that, as I told Mr. Heard in January, 
a week or two er this contract of the 28d of December, “I hasse 
got myself into a box; I can see that.” This draft I found on the = 
esk in the Pioneer Press office. I showed it to Mr. Heard and also 
to Mr. Horn (Plaintiffs? Exhibit B“). After Mr. Horn 5 
he could not 25 — I went to Mr. Heard and oe tod 0 a 
240 whole thi ae: 


or if I could not there would bo a lo Mr. 
4 17 the con ie <a 
[ bound nobody if if Kavanegh — uo ont — ‘froth aa r 3 


© paper per as he did sige, the whole thing without au 
what box did you into? 
A. Before it could be determined that there was no 


through just such a chancery suit —— 
cd Seide 


hy did you not inform the parties with whom—tell ‘the 
) party in interest or his representative of Kavanaugh’s total want «. 
. of authority rather than make him believe that there was an * 


thority ? es 

a th honestly sought to carry out Plaintiffs’ Exhibit B,“ whieh: 3 3 
| I — was the actual contract. as 
Tos carried out that because you did not want a laweule? aly, 
: A. I saw the box I got myself into was thie—that I had , Ve." 
) uuwisely, and hurriedly agreed toa contract that bound me, 
) learned, to make the title I did not intend to do that ¢ ning * 

I asked if the title could be made , and that if I could make. > 
title and make a conveyance that I to induce my wife toe 


+ to ow 
in continui to 
a er to terms of Plain 1 Baht it “ B“ or to 5 
af Both. sre ct ve. my- 
4 som ou save difficulty close :¢h 
matter up not have 5 fees E 
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hy did you not at some point during these negotiations in- 
=: form the — with whom you were dealing that as a matter of fuct 
during these nine months—the purchaser of the property or his 
representative—of that most important point to which you now 
swear — your entire acts and negotiations were wholly wanting in ei 
authorit | 

A. That is something I did not think anything about. As long 
as I was trying to carry out the contract I did not see that I had any 

business to tell them. , 8 at 
241 Q. Wasn't your capacity involved in these negotiations :? at 
i pe tosis waht — 9 * 1 one — — f Mr. Hen- 
. messy had said, “ ight, Woolworth, I will take that property on 
tze terms of this Plaintiffs’ Exhibit ‘B’—I will take that property * 
=, as the title stands,” I have no doubt but that I could have got Mrs. 
= Woolworth to agree to it. : 

Q Then the trouble in this case is a dispute as tw the difference 
between Plaintiffs’ Exhibit B“ and Defendant’s Exhibit “A?” 
. No; I didn’t say it would have been all right. I say that if 
.I. eevee had told me any time up to September, 1882, when I 

wont to see him at the Merchants’ to make the last proposition to 
dim—if he had said, “I will take that y according to these 
terms (indicating Plaintiffs’ Exhibit B) I believe I could have 
eo 8 — hy worth to to it. 5 
aa y di permit Hennessy an representatives for 
nine months to believe that they had a valid — when you 
no a it is not worth the paper it is written on? 
4. Mr. Hennessy ig just as sharp a man as walks the earth, and 
bo knew just as well as I what kind of a contract he had, and he 
did not want any instructions from me. 
fin” ever inform Mr. Hennessy, directly or indirectly, that 
_. , #avanaugh had no authority for that signature; 80 far as you know, 
8 did not r. Hen believe that Ka had authority? 
A. He must have known that Kavanaugh had no authority, be- ma 
«cause when they came down to the office on the 23rd of December, 1 
Deen thie Plaintiffs’ Exhibit B“ was made, Mr. Hennessy knew 
s well as anybody did that Mr. Kavanaugh really had no au- 2 
„ when we, he and I. entered into this contract, and Mr. Hen- 13 
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478, case) add “ Hennessy seems to talk all right, and I replied.” — 


A. ge pil * don’t want to be captions, bat I don't — 


8 
2417 You eof paying some interest on this ne a 3 
— the n ca ae tions; d did you pay that interest on the % 
sighteao-bundred do lar mortgage? * 


A. Yes, sir; it is all paid up. 
Q. Paid by "yourself personally ? 
A. The interest was in coupon notes signed by Mrs. Woolworth 
and — and when they came due they were paid. I personally 
atten to it. 


The testimony of the witness, S B. Woolworth, having been red 
ay to him, he desired to make the followin corrections : 3 
„ 35, 9th line from the top, after words go ahead.” ©; 
(folio of printed case) I add or should have added the words 2 
“and add the clause in rd to the mortga 2 
On page 36, in the fifth line from the top (oie en of am), aes 
the words “said I,” add the words “ if you a think it is all right,” and 
after the words “ go ahead,” in the sixth line of the same page (folio «3 
307 of case), I added or should have added the words “but dont 
make it any stronger than the draft at the Pioneer Press office.” ee 
On page 56, at the end of the seventh line (folio 358 of case 
where it is stated I never met Mr. Heard at Mr. Horn’s office, 
mean while Mr. Hennessy was there. 
On page 89, in 14th and 15th lines (folio 485 of case), where 
I am reported as saving “while willing to give security,” I said or 
intended on, to say “ while willing to give an agreement to give title if 
ad title.” | 
On page 94, in the Sth line (folio 447 of case), the statement“ never 
authorized Mr. Kavanaugh to sell anything for me” should bo 
“ Kavanaugh had no authority to make the sale.” cs 
On 101, after the word assessment, in the sixth line from bs 
—— the page, should be added (folio 466 of case) the words i cs 
3 taxes.” 1 sg . 
n page 105, in the tenth line from the bottom (folio 476 of case 
— the words “ Mrs. Woolworth,” should be added “ for she 
not agree to it.” 
On the 106 pa in the 11th line, after the words “said 


ae a 


On the 107 in the Ist line (folio 479), reverse the the words 4 
“ September and ber.” r 


(Sigued) 8. B. WOOLWORTH. 
242 Ww. A. Ricursr, being duly sworn on baba of he palo 
tiffs, testified : 


— 
© a 


Direct examination by Mr. Haan: 
2 2282 deputy sheriff of Ramsey county in November, um 


ee 
La 
Past. a 


he 
1 
* 
1 
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Vu CLARA 1 


: fz 3 e ee ee. K- chown 3 
2 Did you make any effort to serve that summons? 
, ey to as incompetent, immaterial, and „ 
es, sir. 
4 What elfort did make ? 
A. I believe I was down to the Merchants’ Hotel several times 


 - three or four times—and then I inquired over to Mr. Horn’s office 


if not twice. 
ee ay ee at bim ? 


FER 
5 


71 


service was made. 

o yon clerk as well as deputy ? 

sir. 

handwriting are the figures on the back (Col. Allen)? 

are mine. 

did you t that there ? 

1 think y me at the time to inquire at the Merchants’ 
m anes — on Col. Allen. ' 
is the other handwriting on the back (served Novem- 


that is Mr. Harrison’s, deputy sheriff. 
fix the date when you went to the hotel ? 


qq 
1185 


rererere el 


4 
f 


fi 


0 
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4 
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the month was it? 
exactly. I was there three or four times; before 
4th—a week or so. 


A. 
4 
A. Ne, sir. 
4 
4. 


tit 


Cross examination by Mr. Hon: 
There was no services made when you had the summons ? 


. No. sir. 
WM. A. RICHTER. 


rel 7 


J. O. Vervais. 


Direct examination by Mr Hearn: 
is Mr. 8 the abstract office of this county 


—＋ was in December, 1881? 
Ten, sir. 


book -is 
xy’ e. days work is entered when com- 


7 } Day v work of what? 
4 Day e e ee abstracts are entered when 


5 a? 
— * *. 4 7 
° > a 2 
Ve 
6 + 
2 tate 4 
® 
; * 2 
* 
* 2 
e | * 
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1 
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The date of the month December, 1881. An abstract was 
made for D. J. Hennessy. 
figures “12,14” indicate? six 


In whose handwriting is the writing p’d 12, 147” 
. J. B. Oliver. 
Do you know whether he is out of the city at this time? 
A. I do not know. 


Plaintiffs’ counsel offers in evidence entry above testified to. 
Objected to on the ground that no foundation has been laid, im- 
material, incompetent, and irrelevant. | 


Cross-examination by Mr. Horn: 


pleted ? 
A. Yes, sir. 
That don’t always denote the time when delivered? | 
244 A. No, sir; abstracts sometimes remain in the office a long 
time before delivery. 
J. O. VERVAIS. 


P. T. Kavaxaen recalled on behalf of plaintiffs. ~ 
Direct examination by Mr. Hearp: 


14 
2 


hg”. 
eo * 
an 


store, as you have testified heretofore, to make a tender of certain 


moneys on the of Mr. Hennessy what was said, if an 
————— ——— 
land on the part of Mr. and Mr. Woolworth anything! 


That the abstract was paid on the 14th day of December, 4 


Q Your office certifies your abstracts on a certain day when com- J N 


2 
4 
~~ 
ms 


* 9 
. 
+ SA 
7 7 
When Mr. F. W. Kava and another called at : So 
Qa * 0 ® ~ oa 
* 
- 
9 
‘ 2 
3 
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ee ae” 
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7 
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A. At the time they came to tender me the money ? 
33 | 

ing sai t q 
C Was the subject discussed — at all? 
A. No, sir; I don’t remember that it was. I am pretty sure that 


ay 
— 


4 — 
— 
nee 
. 
* 
. ; 
2 Bi ae 
1 weg 2 
— * 
was 2 * 


. When you offered to them on that onen the money , 


received from Mr. Hennessy what amount of money 
time? 


, , ne,” 
an N 8 N 248 ae ee Ap 
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A. I know that we had been looking for Mr. Hennessy; for some 
time to return him the $50, and I thought at the first nity— 
the first opportunity to meet Hen or his agent—and ' when he 
tendered me money on the part of to had e I went to the 


money-draw, or told one of my boys to hand me $50, and I knew I 
hold that much money of Mr. Hen 
time of day when we would have it. 
anything short of it. 
What did you offer to do with it? 
A. I told him that I had been looking for Mr. Hennessy for some 
time to return him the fifty dollars that I held of his. Understand- . 
ing that the trade with Mr. and Mrs. Woolworth was all off, I had 
oe to do but to return his money. 
Q. What did they or either of them say in answer? 
A. That they had no authority or instructions to receive 

245 money, but only to tender it to me. My reply was, in a joc- 

; ular wel? that they had the authority to receive money if 

had to offer it. 

Mr. Beck states you did not offer to deliver it in whole or in 


part. 
A. I took it out of my hand and asked Mr. Kavanagh to take it. 
Q Is that all that occurred or was said? 4 

A. That is all, to the best of my recollection. 


_ Cross-examination by Mr. Horn: 


Q. Did you count the money out? 

A. Yes, sir; it was in my store, and I either went to the drawer or 

asked one of the boys. I held it in my hand and showed them that 
I had that much money. | 

Mr. Beck says it was in a roll. 

A. It was flat in my hand. 

Q Your recollection is that you counted it? 

A. Yes, sir. | 


J. O. Vervats (recalled). 


Direct examination by Mr. Hearn: 


Did you find out whether Mr. Olivier was out of town ? 
A. I could not find out where he was. 
a Q Are you informed that Mr. Olivier is out of town? 
4A. Yes, sir. 

A A book shown witness. 
Q What is that book? 
4A. It is an order book. 

. For —— — omy 82 abstract office. 

80. writing ng entry on 50 of that 

. 
‘ i of i th 

which are in my handwriting. narrates 


's in my hands. It was a 
am positive that I was not 
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Q. What do those cat 
A. It means that it an order fran abiratof ie for lots far 
and nine, in block 20, Roberts & Randall’s addition to * Peal, 
ordered by D. J. Hennessy on December 12th, 1881. 
7 — it indicate when it was delivered ? 
o, sir. 
Q Did the previous entry show when it was delivered? 

246 A. It does not. 

Q. Well, the word “ paid on a certain day by the current - 


order of business in your office; what would it i a 
A. That would indicate that it was delivered on the day it s 
marked “ paid.” = 
Were these two books books regularly kept in course of bun- 
* in your office ? er 
A. Yes, sir. : 
A >> you know, independently, when it was delivered? 
o, sir. 
5 You do not know who paid for it ? 
. I do not, sir. 
4 Nor who ordered it first ? 
A. No, sir. 
Q Is there anything in the entries to indicate who ordered it? 


Objected to as incompetent, immaterial, and irrelevant. 


A. I do not understand the question. 
Q Anything in the entries to indicate who ordered it ? 
A. 8u — 


to be ordered the name (written by Mr. Olivier)... 
* J. g en nessy.“ The — — nn oe ‘ame 
taken down. + 


Cross-examination by Mr. Hun: 


Q. That is, the name of the person for whom the abstract 1 i 
we is taken down ? 5 
A. Yes, sir. 
Q. It might be ordered by so 
8 3 ots yo very freq 
understand you to say 
ent recollection as to whether Mr. 3 
A. I have no recollection at all. 
4 It might have been ordered by some one who intended — 
* — the abstract—ae the vendor? 
es, sir. 


Redirect examination by Mr. Hzarp: 


(Exhibit L“ of plaintiffs shown witness.) 


Q Whose handwriting is that on the back of that abstract? oe 
A. That is my handwri ting ; oo tied to tone 
. the price, and the name of the party for whom as 


mo “Who is the party for whom it was made? 


other person? 
requentl 


wg have an npn 
ordered that - 


see 7 ee Pe * * A * 
r n ae r i „ * . 7 ae * * 7 
* 25 * set pene tar Le e 818 * 
* n ‘ 


* A. As represented here, it was D. J. Hennessy. 
247 Q In-whose hand writing is the abstract iteelf. 
* A. The main abstract down to December 13th, 1881, is in 


— „ and then, subsequent to that, from that date ee 
| January 12th, , 1882, it is in the hand- of an assistant in the abstract 
) Mainzer by the name of G. A. Limberg. 


The entry in this last-mentioned book is offered in evidence by 

plaintiffs’ counsel. 
Odjected to as incompetent, immaterial, and irrelevant. 
J. O. VERVAIS. 


Ciara Woorwonrn recalled (resumed) : 


Direct examination by Mr. Hxarp: 


Q. Since your testimon a deposition has been o ci herein, by 
=: -- eonsent of the solicitors herein, of Charles W. Beck, in which Mr. 
Beck states that you and Mr. Woolworth were willing to acco — the 
money at the time of the tender at your house by F 
state whether this is so or not. 

A. It is not so. 

Q Were you willing to? 

A. I was not willing to. 

He says the money was not given to you and Mr. Woolworth 
because they did not present a deed of the property. 
L. I refused to take the money from the first. ay 4 
Qs ways you did not deny or disclaim at that interview that — 
Bes —— authorized T. P. Kavanagh to make the transfer or con- 


= Al 1 said I have sold no property ; ; I have authorized no person to 

= sell for me; I know nothing of this; Mr. Hennessy owes me no 

money; I will take no money of Mr. Hennessy’s; I utterly repudiate 

the whole thing. I think those were the exact words. They then 

me from me and said no more to me. 

5 > Q Why did you say you had authorized no person to make a 
2 of the property when you had executed Plaintiffs’ Exhibit“ A?“ 


- Objected to as incompetent, immaterial, and irrelevant. 


. . A. I had signified to Mr. Kavanagh, through Mr. Woolworth; 
— the contract was off; that was done long before, months before, 
I nothing more wassaid to me about selling. I used these — 
1d: * have authorized no one to sell for me.” 
4 . Crose-examination by Mr. O’Bariex: 
2 Mrs. Woolworth, it during the taki of the 
ftestimon — Ir, Woolworth ? ‘ 88 
1 A. — during part of it. I heard him tell about his 4 
ee: of this contract. 
—— this sale ? 
ir 
he also tell you that that contract embodied the sale ? 
ae Bi 0, sir. He came home about two or three o'clock that night 


2 


* 
Menn ̃ 0 
+ > eh 2 : hfs gi ; „ 4 
* 1 * a >) Te N A sO j N 3 
J * e ee Oe r 9 eee | Pee tl . 
i 4 . ? * . 1 K a wd 
’ J 8 2 0 n 
a . > ‘ ; „„ 
DAVID J. 1 Ur V. Al 8 A 1 * 2 2 wo eee * 


WX isan end of it. 
14 or knew there was some bargain? 
es, si 


2d Did he te tell you that Mr. Kavanagh had signed a paper for 
sir. 


you? 


Well, no, sir. 


up to September ? 
A. I kaow that he was trying to fulfill the contract made at the 
Pioneer Press office in regard to clearing the title. 


Q. You did not know that he continued the negotiations com- 1 


menced at the Pioneer Press office ? 
A. Yes, sir. 


Q. You took no step to inform Mr. Hennessy or anybody for F ] 


9 of F * intention to repudiate it? 

id not. When you say negotiations, I did not use that wor, 
at ail; I may have talked in reference to the clearing of the title, 
but not in reference to a sale. 

(Signed) CLARA WOOLWORTH. 


The testimony of the witness, Clara Woolworth, having been read 
over to her, she desires to make the following corrections : 


On page 7, in the eighth line from the bottom (folio 287 of case), : 


where I am reported as saying that Mr. Woolworth came 
and told us that Mr. Hennessy and Kavanagh had 
the title if he could,” I meant to be understood that 


to clear. . 
"Woolworth 
said to me that he had agreed to clear the title if he could. — 


answer to the second questibn, on 17 (folio 260 case), I meant © 

to be understood“ Kavanagh was authorized to sell it only for the © 

one price, $10,000 cash.” E 
3 CLARA WOOLWORTH. 


249 Isaac V. D. Hearn, being duly sworn on behalf of plain 


tiffs, testified as follows: 
Direct examination : 


2 
me 


I am solicitor for the plaintiffs in this action. The matter was a 


first called to my attention by Mr. Woolworth, a in Jann - a 
ary, 1882, or December, 1881. I cannot fix the precise date. He 3 
showed me the opinion given by Mr. Jacob Mainzer upon the title, 
which has been introduced in evidence. No other 
those presented in that opinion as to the title of the'lote in « 
tothe title of thek property, excopt ia a general way, of — 
to the ti except in a way, nen - 3 
was done long n to the time in question. I was familiar w 


ing to „ the offic, a 
all that, and their being in a hurry, and said, I have bound an 1 


— 
2 


A. No, a 
& Sos boc Gave I ee : 
n : 


Q. Did you know that Mr. Woolworth continued his negotiations a 
afterward ; did you know that he was trying to keep that thing gen 
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to old difficulties in this title, which existed long before Mr. Wool- 
worth had anything to do with the property, having been employed 
as attorney.in matters connected with it commencing as early as the 
ror 1856. The letter which I produce in evidence, marked Exhibit 

o. “2” of plaintiffs, is a letter given to me by Hollinshead and 
Becker, somewheres about its date, relative to the Hanlon succession. 
The letter I now produce in evidence, marked Plaintiffs’ Exhibit 
No. “3,” is another letter relative the same subject, received at 
about ite date. When Mr. Woolworth presented this matter to me 
I at once indistinctly recalled the Hanlon successorship and found 
these exhibits among my old files. I then recollected that the trouble 
about the matter was that one Patrick Hanlon, who, as I under- 
stood it, was a brother of the deceased Edward Hanlon, had gone 
beyond the seas at about the time of his brother’s death, and never 
deen heard of since, as far as I know. I soon after set to work, 
oo al h I considered it entirely futile, to endeavor to prove the 
©.  heirship and the succession of Edward Hanlon, and also to en- 
dieavor to find out whether Patrick, who had gone beyond the seas, 
„bid ever been heard of. I therefore wrote to the attorneys whose 
names appear on Exhibits Nos. “2” and “3,” but received no an- 
der from them. I think I also wrote to the postmaster at their 
E:. supposed place of residence, at Painecourt, La., but received no 
1 13 either. I am not positive I wrote to the postmaster 
decause I do not find any copy of the letter. I had among my 
papers memoranda of the residences of these parties in Ireland who 
a = to sign the or of attorney in evidence, as Edward 
ae ‘es mother and his brothers and sisters, or a part of them, 
ee and I directed Mr. Woolworth to institute inquiries in that 
=. 950 direction. I did not su that any of these inquiries 
EY =» < would be answered when I wrote, but thought possibly they 
micht be. The lapse of time had been great, and there had been 
2 > @fforts in the to fix up this title, of which I was cognizant. I 
id to Mr. Woolworth at once that I thought it was impossible to 
that title up, and asked him how he came to get into a sale of 
th property y which he involved himself so. I asked him if he 

‘didn’t know 


x 


i “did ow that this title was defective. 
Tuis conversation between Messrs. Heard and Woolworth objected 
do os incompetent, immaterial, and irrelevant. 


Hs said that he thought that before this he had heard that there 
* r 7 — matter with it, but Mr. ——— — given him 
en opinion was —_ correct, an ought the statute 
Wimitations bad cured up all the defects in the title. My impres- 
ee that it had, on first I stated to Mr. Horn shortly 
Sar this, whom I to be Mr. Hennessy’s attorney, that 

as a point about the statute of limitations. Mr. Horn took 
that L was extent familiar with the title, say- 


x 


„ 


word th to a certain 

ie: me; you know about this title, and he either to me 
gent, or perhaps I suggested it myself after he had said that to 
wPer examining t into „that the statute of 


slyqured the title, unless Cummings should be 
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251 what become of Patrick Hanlon—whether living 
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held not to be an adverse claimant by reason of —— 
— — estate, and by — of the — — — 3 
o into possesion property, ei authority 1 

the first administrator, and also by reason of the fact that 5 
claim — aoe oe ae Hefferman was vi grees = ee 
roperty when Kawa anlon departed from State, ag 
— from him, Edward Hanlon, to remain in the 4 
the property till he, Edward Hanlon, returned, and that Heffernan 
had given him, Cummings, — — enter into —— — 
of the property. I suggested to Mr. Horn, when the of PA- 
rick Hanlon’s interest came up, that he had apparently gone beyond 
the seas, and not been heard of for seven years; that apresumption + 
as to his death arose, and that in that case the other brothers and =. 
sisters who had conveyed already to Cummings’ grantors would ds 
the heirs of the absent Patrick Hanlon; but that Ss : 
seem to meet the objections that had been made to record, nor 
make the record formally clear. I said to Mr. Horn about July 5 
that I considered it impossible to show in the probate court 2 
were the heirs of Edward Hanlon, and — to 

or 

dead, whether he died unmarried or whether he 
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children; however, 1 was willing to take any steps that could:be™ * 
taken to obviate this objection to the title if it could — ori We 
and whatever he could suggest that I could do do. Mr; 


Horn suggested that I commence the suit against Patrick 
determine his interest in the property. I proceeded to do ee 
drawing up my complaint, but, on an examination of tate, 
which I made specially for precaution, finding that an affidavit had 
to be made for publication, I stated to Mr. Woolworth that no p 
son could commence that suit without, in my opinion, making a false. 
oath, for the reason that you could not state that you had a cause ef 
action against Patrick Hanlon unless you knew that Patrick Hans 
was living, and you could not commence a suit against his hass 
unless you knew that he was dead. I told Mr. Horn, about theseme: = 
time or afterwards, that if he could commence an Bx 
whereby this title would be fixed up in any reasona | 
at liberty to do 80, and my client would pay the ex 
proposition was not 2 and the matter remai 
so to speak, I having informed Mr. Woolworth that it was useless; 
to attempt to do anything further in the matter of attempting e 
up this title. I afterwards met Mr. Hen in the First National; 
Bank, probably about the time he states, a short interview e 
place between us. I spoke to Mr. Hennessy in the absence of his.:; 
counsel, Mr. Horn, because I had been attempting to get an in 
view for a long time at Horn’s office, and had been unable to d 
on account of Mr. Hennessy’s being absent from the city or net i: 
the hotel when he was in the city, as was reported to Mr. 9 
myself when I endeavored to have such in 

Mr. Hennessy it was im 


to fix u 
see how he could get a le tothe property 
tations ripened on the property, which 
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the sale except this condition of the title arising from the Hanlon 


worth 8 consider herself bound by this paper that had been 
Sy 8 you understand that there was any other obstacle to the 
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5 
did you understand that there wasa term of credit given by tho 
“terms of the sale? 
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stand—I wean as to the statute of limitations. I told him it was 
a fearful position to put Mr Woolworth in, in view of the accumu- 
lation of taxes and the loes of interest on the purchase-money, as 
the contract, as I understood it, did not require Mr. Hennessy 
to pay any taxes nor pay any interest on the purchase price 
till the conveyance was executed to him. Mr. Hennessy said 
substantially that he stood upon his contract. That was the end 
of the interview. As to what took place in Mr. Horn’s office, 

as testified to by Mr. Horn’s late clerk, I do not remember 
252 of seeing the gentleman in his office, although he doubtless 
was there, and I do not remember such a person by name. I 
never stated in that office, to my knowledge or recollection, that I 
was either Mr. Woolworth’s attorney or Mrs. Woolworth’s attorney. 
There was no occasion for my making any such distinction. I 
probably said, “I have come about this Woolworth matter,” be- 
.cause Mr. Woolworth had told me previously that he had been to 
Mr. Horn, and Mr. Horn declined to act on account of having had 
some previous connection with Mr. Hennessy’s affairs, and either 
told him to go to me, or probably knew he would go to me from the 
fact that Mr. Horn and I had been Mr. Woolworth’s counsel and 
a before in some lawsuit. I didn’t attempt to bind nor did 
I, to my knowl make any admissions binding Mrs. Woolworth 
in the premises. I am quite positive I never saw Mrs. Woolworth, 
to know her even, till after July, 1882. 


Cross-examination by Mr. O’Brien: 


Q. For what purpose did you understand you were retained to | 
and clear up this title—what was to be the event if you — 
in clearing it? 

A. Mr. Woolworth would cause a deed to be executed for this 


ark Mr. Hennessy, if he could. | 
Then you understood that you were ee in your profes- 
sional capacity in completing and perfecting this sale; by that I 
mean putting this title in a salable condition ? 


A. Yes, sir. 
Q Did you understand that there was any other obstacle to 


estate ? 
_A. Well, I only know what he said to me at the time; Mrs. Wool- 


A. Nothing but what he could probably obviate in his judgment. 
Did you understand that the terms included a term of credit ; 


do not think I was aware of it. 
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253 worth bound his wife to clear up a difficulty to which she 
d Did you understand that she dissented from „4 
id you understand that she di an ex 
the obligation to clear the title? ee 


A. I understood that she dissented unless it was made $10,000. 

8 you understand that if she got $10,000 cash she would con- 
sent | | 

A. I understood this from Mr. Woolworth, and he said he would 
ask her and he thought she would. 

Lou didn’t understand that you were employed by him to 
~ * abet depriving his wife of her property against her will? 

Not at all. a 

Did you understand that there was any want of authority, 
upon the parties in behalf, on the part of any one representing the 
plaintiffs in making this sale? 

A. I answer yes, sir, to that question and then explain it. 

Q. In what way? 

A. Mr. Woolworth stated to me at once in reference to this draft 
made at the Pioneer Press office and told me that he was startled =~ 
at the idea that he should have authorized it, and told his wife © 
after he had gut home that he had made a fool of himself, to uus 
his own expression, and she confirmed the idea, and that she had 
never given her consent to anything different than from an imme-- 
diate sale of this property.for cash; that she had not authorized ~~ 
| — to — her to clear any clouds off the title or do anything elss 

in that line. tom 

| Q. Was there anything said at that time or in your presence; 
about written authority ? 1 
8 do not remember. 1 i | 3 

t any time prior to the time when the negotiations were 
broken off; you knew at first that the contract was executed by 
Kavanaugh on behalf of the plaintiffs? ae 

A. That is, that he had as a matter of fact executed it—assumed = -: 
to execute it. 3 

Q. Did you at any time before the termination of the 9 og 
know that there was a written authority out from both of the plan- 
tiffs to any one? 

A. I think I did. I know I did lang before the present time. 

Q. I am speaking before the negotiations were broken off. 

A. I think I did. I had it in my possession. 

Q. From what time? 

A. I cannot state. 

Q. Prior to July? ; 
* 8 gma 4 long before that. asi 3 3 

u any 2 1 tions wi r. Horn, 2 
the . r. Hennessy, did you suggest ais 
question of want of authority; was any made that you ~* 
represented Mrs. Woolworth alone ? a 
A. I do not think the question was raised. 
Q. Did . Dr you could state or 
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170 ‘DAVID 3. HENNESSY V8. CLARA WORTH ET AL. 
scribe which would have led the Hennessy side to imagine that 
your professional employment was restricted solely to the represen - 
tation of Mr. Woolworth ? 

A. I do not think there was. ] 

Q. Or statement that Mrs. Woolworth in any respect held diverse 
views from her husband in this matter ? : 

A. I do not think there was; there was no occasion, in my mind. 

Q. If, as a result of the negotiations concerning this property, 
either party had fallen back upon their strict legal rights would not 
the question of authority and also the question as to the capacity in 
which you acted cut a very important figure ? 

A. It might, but did not in this case. 

Were you asa matter of. fact, from your position and demeanor, 
representing both of those parties? | 

A. I cannot answer the question. 
Q. So far as your attitude and demeanor could be construed by 
Mr. Hennessy, were you ? 

A. I cannot answer the question; the question did not arise. 

Q. Was there anything in your attitude or demeanor that would 
lead the Henn side to believe that the contract was executed 
under a restricted authority ? 

A. I cannot state that there was. 

Q. Were you aware all of the time that the title stood of record 
in Mrs. Woolworth alone? 

A. Yes, sir. : 

A Mr. Heard, were there in — instructions during those n 
tiations, up to the time that they were broken off, anything in the 
shape of what we would call an arriere pense 

By Mr. Hearp: What? 

By Mr. O’Baten: A thought behind; anything to the effect that 
if the negotiations should finally develop an inability on their part 
to perfect the title that then the question of want of authority should 
be raised ? . Ol 

A. I never received any authority from Mrs. Woolworth. Mr. 
Woolworth never indicated any desire other than to convey this ne 
property to Mr. Hennessy ; if the title could be cured he said he pI 

“a willing that Mr. Horn should take any proceedings to cure this 

e. 1 
Q. In his discussions with you was there ever upon his N 
255 part a suggestion to this effect or within the scope of this it 
| idea, that if the title could not be cured that finally this want 
ol authority could be fallen back upon, provided Hennessy insisted 
upon strict compliance with the terms of his contract ? 
A. Yes, sir; all the way througb. 
From the first ? 


iz a . Yes, sir—that is, that point was suggested from the first as to 
dis wife not having given her authority. . 
? 
: of the case by Mr. ! 
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lt was suggested that that could be u 
(Woolworth, and I had that in my mind from the beginning, but 


A4. That was given to me as part of the h 
bar. Woolworth never indicated to me that he would not convey this 
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Q. Did 
cleared ? 

A. Yes, sir. 

Q. You were really of that opinion from the first; did you so in- 
form Mr. Woolworth ? 

A. Yes, sir; in the manner I have stated. 

Q. Your judgment never changed on it? 

A. No, sir; unless it was the question as to the statute of limita- 
tions. My judgment was against it. I was not trying to avoid the 
12 ut trying to have it carried out on that ground if pos- 
sible. 

Q. I understand. Then why is it if on the premises that you bo- 
lieved that this title could not be cured—why is it that these | 
tiations ran along for a period of nearly nine months without the 
other side being informed of the position which you were advising 


1a why was not it stated to those parties in the first 
ace 

: A. We would do all in our power to cure this title, but if we 
could not do this it was without authority. Mr. Horn insisted that: 
it could be done, and I deferred my judgment to his. 

Q. Was there any other reason for not informing Mr. Horn of the 
fact; was it apparent that they believed that they had a valid con- 
tract which was enforceable? ä 

A. My instructions were to tlie effect that Mr. Woolworth thought 
he hadn’t, and I thought so, too. 

Q. Were your instructions not to communicate the fact that the 
— invalid, or was it simply your habitually-professional 
caution 

A. It was not considered. If this difficulty was removable 
256 I considered Mr. Woolworth obliged to clear off the cloud 


or not. 
Q. Did you consider that if this defect was curable that Mr. Hen- 

nessy - d enforce specifically, so as to obtain possession of the 
ropert 

J ＋ No. sir; I did not. I considered that he could have a sui 

against Mr. Woolworth for dam 


it in the name of Clara Woolworth? 


authorized me to clear the title, i ive of these n 
There was no special authority in regard to that suit. 


worth authorized me specially to bring that suit. 


| authority to represent Mrs. Woolworth ; 
the carrying out of the contract ? 

A. I do not know. 

Q. Wasn’t it intended to be one? 
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you conclude from the first that this title could not be 


your client to ultimately take when the question would arise? In 4 


under Exhibit “B” of plaintiffs, whether bis wife was liabie 


Q. When you brought this action to clear the title you brought ‘3 
A. I asked Mr. Woolworth if he had authority, and, I believe, be 
r. Wool- · 


Q. Was there anything in your instructions excluding you from 
aut Mr wasn’t that one step a s 


A. I don't know. I never consulted with Mrs. Woolworth pro or 
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A. I don't know. I told him that he or Mrs. Woolworth ought 
to commence suit to clear off the title for his benefit; at his sug- 
gestion, when Mr. Woolworth desired to give title. 

Q. Mr. Hennessy was given to understand that it was for the 
benefit of himself? 
ng 2 en cannot say as to that. It was commenced at the instance of 

r 
Q. Mr. Horn and Mr. Hennessy had no interest, except as to Mr. 
Hennessy? 

A. That was all. 

Q. Did you consider in doing that what the effect of Mrs. Wool- 
worth's not giving her authority would be? 

A. I did all along. 

Q. You didn’t consider that that would operate as a ratification ? 
A. I do not know. I did not think it would affect the question 
pro or con. 

Q. Do you remember at any time of Mr. Horn’s saying that Mr. 
Hennessy would accept the title as it stood, provided the last note 
‘was made non-negotiable and the time extended 20 as to cover the 
‘ statute of limitations? 

A. I have in my mind that it came to my mind in some such 
. shape, and, I think, accompanied by the idea that it was not to 

draw interest, although I am not sure as to the interest — 
257 — 2 you have any instructions not to accept that from 
| them 
A. I may have told Mr. Woolworth about it; at all events I re- 
foe’ to do anything of the kind unless coupled with agreement in 
regard to taxes and assessments and past interest, because it wus a 
new agreement, and also su fore as Mr. Woolworth was in 

ion the rents and profis should be taken into account. 
Was that on your part expressed by you immediately or after 
consultation with your clients? 
A. I do not remember particularly. 
ce Q. Was it communicated before consultation; what is your re- 
a ~ membrance and impression? 
A. My impression is I stated it to Mr. Woolworth, and stated I 
would not do it. 
Q When did you see Mrs. Woolworth ? 
A. Iam very positive it was after I saw this contract on record, 
which was about the 18th day of September, because that contract 
222 me; I did not dream of any such thing. 
2 2 Heard, did you go East in the summer of 1882? 
es, 

2. Remember when you went? 
A. I believe I went in the latter part of March or beginning of 
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Q. Did you pay any farther attention to this matter daring that 
gee months? | 
. I did nothing. q 

4 2 did you first see the draft of that contract in the Pioneer 9 


we: 2 
A. I think I saw it first; that was the first thing Isaw. Iknow 4 
it because that “cloud ” clause startled me. os 


Defendent gives notice that he will in due time apply to the court 
for time to take rebutting evidence. 


(Signed) I. V. D. HEARD. 
In the Circuit Court of the United States for the District of Min- 
nesota. a 


Ciara Wootworts and S. B. Woorwonrn 
v8. 
Davip J. Hennessy, Impleaded as Danret J. Hennessy. 


DecemBer 29rn, 1888. 


Henry J. Horn, being duly sworn on behalf of the defendant, 
testified as follows: 


Direct examination : 


I am acquainted with the parties, Mr. and Mrs. Woolworth, ang 
with the defendant, Mr. Hennessy. I am his attorney in this Iii. 
＋ I have been present generally during the examination of =~ 

the witnesses. I recollect the occasion that Mr. Woolworth re- 
uestion or 
the in- 


ſers to of . to me in „ to the sale in 


transaction with 


duced here before the master. My impression alwa 
and still is that Mr. Woolworth, in his interview with me, aS: 
verbally the contents of the contract of sale or its nature or — 1 
acter, especially with respect to the provision for clearing the tit A1 
of clouds. At “that time I was not aware of any difficulty sbowt 4 
the title, and I donot think anything of that kind was — 

or if it was, it made no impression on my „ nor was 
question intimated about any d f Mrs. Woolworth =: 
or any want of authority on the part of Mr. Kavanagh. , do ee a 
know that Mr. Kavanagh’s name was even mentioned; 5 se 
think it was. The interviews, or one I remember, was aur 
it is possible Mr. Woolworth may havespoken to me 
I do not recollect but the ona interview, and that — at m 
- Afterward, when the — 4 became—was brought to my at 
and, as I understood, to Mr _— attention—there were 
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ences that took place between Mr. Heard and myself, Mr. 


: 


259 Heard apparently acting for the Woodworths, although 
saying nothing in terms to that effect, and [ acting for Mr. 

: Hennessy, and my recollection has always been, and is, that we had 
on one occasion an interview at my office, in which Mr. Heard, my- 
self, Mr. Woolworth, and Mr. Hennessy were present, prior to Mr. 
Heard’s leaving for the East, early in the year 1882—either late in the 
winter or early in the spring; I cannot fix the date. At that time Mr. 
Beck, who has been referred to, was my clerk. I do not remember 
particularly about his being present, but his desk was in the place 
where those interviews took place, and he was generally there 
during such times. The difficulty that seemed to impress myself 
and Mr. Heard was that the estate of Edward Hanlon, through whom 
the title of the principals in question was traced, had not been closed 
up by final decree in the probate court, and there had been no notice 
given to creditors so as to have claims barred, and the difficulty of 
ee the estate, as I understood Mr. Heard, was this cloud arising 
from the apparent heirship of Patrick Hanlon, who had not been 
heard from for several years. I think Mr. Heard and myself both 
understood that the taking possession of Michael Cummings into 
account, who has been referred to by the witnesses, in connection 
with the possession of Mrs. Woolworth under her deed and convey- 
ances, it would have been more than twenty years prior to this con- 
tract of sale. Mr. Heard explained to me some facts, as he has in 
in the testimony in this case, which raised a question as to whether 
that part of the possession in Mr. Cummings or those under whom 
he claimed was ad verse, and this doubt, as I understood it, was the 
cloud of title we considered, both of us, important to have removed. 
It was finally, I think, at my su ion, arranged between Mr. Heard 
and myself, and with the knowledge and consent of my client, and I 
dap of his—certainly of Mr. Woolworth that the estate should 
do closed by giving notice to creditors to have all claims barred 
under the statute, which would require six months at least, and also 
to have a suit brought under our statute to quiet title with respect 
to Patrick Hanlon. I think this was very near the time when Mr. 
Heard was about to leave for the East. The proceeding to bar 
olaims was commenced * the spring—in April, I think, of 
1862, either shortly before Mr. Heard left or soon after, and com- 
menced either by him, as I understood, or by those having charge 
ol bis business, and nothing was done with respect to the bringing 
ol the suit in question or expected to be done until Mr. Heard should 
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months would necessarily elapse before the notice for the 
limitation to bar claims of creditors would ruu out, there 
Id be ample time to bring the suit in the district court to quiet 
s title net Patrick Hanlon when Mr. Heard returned. When 

Mr. returned, which I think was some time in July—it was 
¥ the summer, at all events, of the same year—I was informed 
| » him that he had taken hold of the matter of this suit, and 
ne occasion soon after he informed me that there was a difficulty 
advising his client to make the affidavit or verification to the 
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complaint. I suggested that it was not necessary that there should 7 
be any verification to the complaint, and so the matter remained 
for awhile, and afterwards Mr. Heard informed me that he found =~ 
a difficulty still in advising his client to make an affidavit in ac- 
cordance with the statute, for the purpose of publishing the sum- 
mons. I think Mr. Heard gave his reasons as he has in his testi- © 
mony, but I did not agree with his reasons; at least, it did not in- 
press me that there was any serious difficulty in the owner of the ~~ 
property, who claimed it as her own, making such an affidavit, 2 
there had been no information received that Patrick Hanlon ws 
not living. I cannot say how long this matter was referred to— 
occasionally between Mr. Heard and myself—and I think it 
have run nearly to September or into September. I do not recol- — 
lect that there were any — efforts to have a meeting 3 
Mr. Hennessy and Mr. Woolworth. I think Mr. Woolworth was 
on one occasion desirous to have such a meeting, and I noti 4 
tried to arrange with Mr. Hennessy, but found that he was gol 
of town. I now recollect the occasion of the necessity of his 
out of town. That was along about the 19th of July when I bent! 
| note to Mr. Heard. Mr. Hennessy had urgent business at Ada, Nor- 
man county, in this State, and was compelled to go and see a man 
: who was owing him a considerable sum of money, and it was a ma- 
ter in which I had some professional connection for him. I do nos 
recollect, but I do not think I sent repeated notes to Mr. Hennessy is 
1 | arrange meetings, and I do not recullect of ever having given a note te 
: Mr. Woolworth, although possibly I may have on une occasion ; ib 
I am not clear about, and if I did, it was only on one occasion and 
I do not recollect that distinctly. Mr. Hennessy always answered | 7 
) my notes when he was in town, and was very p generally ian 
interviews at my office about his business, particularly when IS, 
him word. I think the conferences in nce to this matter =] 
curing the title was principally between Mr. Heard and myself, 
261 being of a professional nature, and sometimes Mr. W rth,“ 
particularly during the time when Mr. Heard was absent, 
would drop in and make some inquiry, and sometimes, I ink, 
accompanied by Mr. Heard. I do not recollect, and it is not my % 
belief or understanding of the facte, that I was ever Be 
after the commencement of this suit that there was any question of : 
Mr. Kavanagh’s authority to act for the Woolworths or any ue 
tion as to the pm of the contract of sale in question. No poi 


had ever been raised with me by Mr. Heard or Mr. Woolworth 68:44 

any of them till the suit, I think—I am quite confident—questioniag.; 

ee the authority of Mr. — to act for the plaintiffs, nor had a 

J. question been raised or any difficulty intimated to me by Mr. Wook 

4 worth or Mr. Heard or any one that Mrs. Woolworth was unwilling. 

to curry out the contract or give a deed till this suit was brouges 

I recollect at least once, either in the summer of 1882 or early'ig.3 
the fall, of stating to Mr. Heard after this difficulty arcee about: 

bringing the suit to quiet the title; that Mr. Hennessy would: @ 

willing to take his deed and title as it was, provided that ong 
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time ** so that it would mature after the period of 20 years 
should from the time that Mrs. Woolworth had been in pos- 
session. There was nothing said, I am sure, about the note not 
drawing interest. The point was to have the time increased and to 
have it non-negotiable. I do not think that that proposition—it 


) 
1 
was not accepted, and I did not understand it to be refused or | | 
that Mr. Heard undertook to act upon it without consultation { 
a with the Woolworths. I recollect Mr. Heard did say something 
1 that if there was a new arrangement there ought to be an arrange- a 
a a meut about taxes and assessments, but I did not understand it as a 
ae proposition from Mr. Heard or a definite action or decision in re- 
ES gard to the proposition that I made him. I supposed that in all 
8 my interviews with Mr. Heard that he represented both Mr. and ‘ 
5 Mrs. Woolworth. That was the understanding of Mr. Hennessy, and 
om I think, without expressing himself to that effect, he assumed to ] 
3 act, at least as I unders it, for both in all our interviews. He | 
a Se never informed me to the contrary nor had I any intimation to the 
8 , contrary till the matter appeared in connection with the suit that 3 
2 was brought. I would like to add that I never understood that * 
2 there was any difficulty in closing the estate as to any of the other 
5 heirs of Edward Hanlon. The only question ever mentioned to v 


me—the main difficulty—was with respect to this Patrick Haulon. 


262 Cross-examination by Mr. Hzearp: 1 

1. Where were you living when Mr. Woolworth went to your 
house, Mr. Horn? r. 

A. Well, it must have been —it is my impression that he did —it 
must have been in my former residence, near Irvine Park; not my * 
present residence. a is that Mr. Woolworth came in a 

the evening. I may have got him mixed up with some one else ; 
that we had a short interview. ti 
2. How many times did Mr. Woolworth ever call at your house— al 
over once? tl 
A. I think so; on some business matters. He called some years m 
before on other matters. re 
: 3. Did you ever have in your possession Defendant’s Exhibit “A?” ti 
5 A. Yes; I think I had seen it. I never had it in my possession pe 
do keep it, but had seen it some time after the interview with Mr. in 


Woolworth —eome months afterwards. I think Mr. Hennessy 
wmmhowed it to me when I was acting for him in the matter, but I 
ea N * possession of it further than to have it in my hand and 
1 J 
41. About what time did you first see it? to 
A4. I cannot fix the time; it was, perhaps, at least some months 
waäaſtſter this question came up, or some time after questions came up 
about curing the title of the cloud. I cannot fix the exact date, but 
mit was some time after this question came up about curing the title 
of the cloud in question. 5 
5. Was it after I stated t the affidavit could not be made? 
recollect, Mr. ; I hardly recollect any more 


- 4 15 8 y 
man having seen it. 


3 


2 — 
135 
* 8 
. 


3 
w ee = * 


4 Bea 
" — . 


«te * bye: 25 „ 

; 2233 a re 
* — d ; ‘ 
— 4 = ge * Fer rt 1 


„ Oe 
6 * 8 N 
„„ Ea ~~ oe rer. i : Ty eee ‘ 
‘oe 2 ._ hy a ¥ sr * 2 oe * * * ee * AR, 
* ö f . 2 — + LEED ST Dm, nail a ia By. * 
K 1 . 
DAYID J. HENNESSY VE. CLARA WC n 


6. Will you testify positively that Mr. Woolworth did not chose 
you Plaintiffs’ Exhibit“ B?” | 
A. Not positively, but my recollection and impression is that I 
never saw it before it was produced here, and I think I asked him 
if he had a copy or something of the kind; something im on 
my mind that I did not see the paper, but I would not state posi- 
tively that Mr. Woolworth did not show it to me. 
7. How many interviews were held before you notified him that 
you could not act for him? 
A. I do not remember—unless they were very brief—but one, 
and * was the one in which I told him that I could not act for 
im. 5 
263 8. Was that at your house? 
A. Well, I was under that impression, that it was at my 


house. 
9. In the evening or daytime? 

A. I supposed in the evening, but about that I will not be en- 
tirely positive; it is the impression that I have about that inter- 
view. I did not charge my mind with it. 

10. When was this interview when Mr. Woolworth was present 
with yourself; myself, and Mr. Hennessy ? | 

A. Well, I think it was shortly before you left for the East. I 
cannot fix the dates. 

11. Was it an arranged or accidental meeting ? | 

A. My impression was that it had been arranged, but I cannot 
recollect as to that. | : 

12. Did you not frequently request and arrange meetings where 
Mr. Hennessy and Mr. Woolworth might be present with myself 
and endeavor to procure such meetings? ee 

A. Ido not think I did. I think in the summer when thisques- 
tion came up it arose by Mr. Heard's coming and explaining tome 
about the difficulty of bringing the suit, and it seems to me a 
that time Mr. Woolworth may have urged me to try and get a2 
meeting, which I think I did, some time in July, but I do nos 
recollect any urgency. I do not think there was any prior to this 
time. I think the matter of fixing the title was discussed 1 
pally. between Mr. Heard and myself, up to that time, while he was 
in Mi 1 

13 


nnesota. 
Up to what time? 
A. The time you left for the East. 
14. After I returned ? 1 
A. After Mr. Heard returned I think the interviews in reference; 
to that subject were principally between him and myself. ae 
15. Did vou not send notes down more than once by Mr. Wool- . 
worth to the Merchants’ Hotel to see if you could find Mr. Hen- 
nessy ? ee 
AT think not. I may have done so on one occasion, but I as 
certuin it was not my habit to send notes that way. 
16. Did you not send your clerk down more than once to 880 ,t 
he wy not find Mr. Henuessy to have an interview with Mr. Wool- <3 
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A. I think I did send my clerk down, but not very often; not 
more than twice. That, I think, was after Mr. Heard re- 
264 turned from the East, when he suggested the difficulty about 
bringing the suit in the district court to clear the title. 
17. Didn't you say substantially that there was no use of attempt- 
ing to get any of those interviews? 
A. Ido not think I did. 


1 18. Didn't you tell Mr. Woolworth substantially that there was | 
4 no use of talking any further on the subject? 
ee Pde A. I do not remember any such thing. 
Sac Ss 19. Didn’t this subject become a good deal of a bother—that is, 
BL holding interviews? 
14 A. I do not know that it was more than professional men often 
a oe encounter. 
3 20. Was not the substance of all the interviews held between 
3 myself and yourself and Mr. Woolworth to the effect that Mr.Hen- 0 
= EE nessy would not take this property until this Patrick Hanlon defect 
2 “was removed ? 8 
‘ A. I did not understand it so. I understood that Mr. Hennessy 
wanted that contract carried out, and I think he and I both sup- 0 
posed that it was practical according to the plan that had been first 
on to carry it out. 6 e 
21. Did you not insist that the Patick Hanlon cloud should be 
removed ? 


A. I do not recollect that I made any special point of it more 
than to try and have that removed in the way agreed on. We had 
both agreed, Mr. Heard and myself, in the first instance, and I sup- 

it would be carried vut. That was my understanding. 

22. Did you regard that as a serious defect in the title? 

A. Well, I did not regard it as very serious. I regarded it as such 
a defect as would affect the market value and justify an attorney in 
Es. not passing the title. I considered that there was quite a question 
[ae about the statute of limitations, but that the chances would be in 
ee BF. favor of sustaining the title in litigation involving that question. 

23. Did you ever indicate to me in any manner that Mr. Hen- 
nessy would take this title without curing the defect, except in the 
manner you indicate ? 

A. I do not think I did. I had no such instructions. al 

24. Did you ever indicate to Mr. Hennessy what was said by me 
in reference to the taxes and assessments on the property ? in 

A. I cannot remember. I think I must have indicated to him fr 
Be. that I had said what he was willing to do, and certainly witl. 
2865 the understanding that it had not been definitely declined or 
2 acted upon. I did not so consider it. 
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2. Did he advise with you before putting this contract—Defend- 


ant 's Exhibit “A”—on record ? ; we 
as A. I do not recollect. It is possible he did. ist 
“a 26. — yp see Defendant's Exhibit “A” about tho time it was 

A. I think not. I think it was long before. m 


VN. Did you suggest to him getting the acknowledgment ? 
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29. When did you first know it was on record 

A. My impression is that Mr. Hennessy told me about it, and I 
am not sure but he told me he was going to do it. I knew it about 
the time. I think he informed me about the time. 

29. Did you know what it was put on record for? 

A. No, except by conjecture. I supposed it was to secure higcon- 
tract. 

30. Wasn’t it put on record because I said to you that it was use- 
less to negotiate to make the title ? 

A. I cannot say that it was. I cannot say that I had any conneo- 
tion with putting it on record. I think Mr. Hennessy did it him- 
self. He may have consulted me, but he is acquainted with such 
matters, and I think he took his own course about it. 

31. What do you mean by Mr. Hennessy’s being acquainted with 
such matters ? 


A. I mean that Mr. Hennessy has operated in real estate to a con: 


siderable extent in Minnesota, and is a careful business man. 

32. Seems to be pretty well posted concerning instruments—con- 
cerning real estate? | 

A. I think he is as much as non-professional men dealing in real 
estate — are. 

33. Is he not more so than most professional men are ? 


A. I cannot say, Mr. Heard. 
34. Did you not understand that the records show that Patrick 


Hanlon had gone beyond the seas at one time ? 


A. No; that point was not brought to my attention except by 


yourself in conversation. I understood, however, that there was a 


power of attorney that mentioned his name on record im the regis-. 


ter’s office, and some papers connected with the estate that referred 
to his name. 
266 35. That Hanlon had gone beyond the seas ? 
A. No; I only learned that from you and in conversation. 

36. You did learn it from me? 

A. Yes, sir. 

37. When did you examine this title, if at all? 

Q. I never examined the title except inconnection with this point 
and not thoroughly ; I never examined the title critically. 

38. In discousing with you in reference to this Patrick Hanlon 
interest did I not suggest to you that a presumption of death arose 
from a certain number of * beyond the seas? 

A. I think something o 


was the great trouble of Mr. Heard’s mind. 


39. Was not the question discussed between us as to whether it = 
would not be necessary to have Patrick Hanlon’s estate also admin- 


istered upon if a presumption arose as to his death? | 
discussed, and if 


A. I do not remember such a point having been 


it was it did not influence me in my advice to Mr. Hennessy or re- : 
main with me.. 9 


40. In prosecuting a suit to oust Patrick Hanlon of his sap- 
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A. I think not. T do not think Thad anything to do with thet, 


the kind was but not much a 
considered; I think the uncertainty whether he was dead or alive 1 
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iy = — noc yam was it not necessary to affirm substantially that he 
> i was alive! 

i A. Well, in the first place, I do not understand that this suit was 
a suit to oust Patrick Hanlon of his title, but a suit to determine 
any adverse claim, if he had any, in Patrick Hanlon, so as to set the 
question at rest, and I did not understand that it was necessary 
to stfte that he was living in any affidavits or pleadings or papers 
connected with the suit, and I do not see how it was necessary 
to state that he was alive. I supposed that Patrick Hanlon was 
understood to be a natural person, and when last seen and known 
of was a living man, and there had been no information that he had 
ever died. 

41. What was his interest in that property, if any? 

A. I do not know that he had any but if he had any his interest 
would be that of one of the heirs of Edward Hanlon through whom 
the title passes—was traced. 

- 42. Did you consider that he had A . 

A. Not if barred by the statute of limitations. Two questions 
arose—first, if living, the question as to whether his interest was 
barred by the statute of limitations; and, second, as to the 

sion; and, next, if he died intestate away that the remaining 
267 brothers and sisters whose interest had been conveyed, as I 

‘understood, at least, from Mr. Heard and the parties them- 
selves whose interest had been conveyed to Mrs. Woolworth, they 
would inherit; if it turned out that the statute of limitations was not 
effectual on account of his death that the probabilities were that 
his other brothers and sisters would inherit his interest. I never 
considered the matter. It is proper to state what my position was. 
I considered this an attempt to get at the question of any substan- 
tial interest of Patrick Hanlon—a proceeding provided by the statute 
by which his interest, if he had any, would be ascertained and de- 
termined, and that was a proper way of getting at that result. 

43. Did you believe Patrick Hanlon’s interest to be barred by the 
statute of limitations? 

A. I thought so, but there was a serious doubt about that and I 
8 advised my client to have it tested by adjudication. 
ee 44. If not barred by the statute of limitations Patrick Hanlon had 
a2 &@ substantial interest in that property? 

“ee A. Yes, sir; unless deceased and his interest was vested in his 
brothers and sisters. 

. 45. Do you not rd an action brought against a person to de- 
a 5 interest, if he has any, an action involving an important 
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A. It may or may not; it depends on what the question is. It 
may involve very important results and is the most practical way 
=. to have those rights tested. I so regarded it in this instance; that 
ee cor — * the way to —— — ia 
8 you suppose that suit would ever bring Patrick Hanlon 
do the surface? . 


4. I did not have any supposition about it. I-suggested the 
270 dont which we both agreed—of arriving at the result. I 
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think the statute of limitations might have been formally presented 7 
to the court and proofs introduced and the question determined. 4 
47. Did you suggest anything of that kind to me? 3 

A. I do not think: I did, but I had it in my own mind. 

48. Did you form any — at that time as to whether Patrick 
Hanlon was living or ? 

A. Not decidedly, but my understanding of the facts as Mr. Heard 
related them to me caused me to think that the chances were in favor 
of sustaining the title on the statute of limitations whether he 
appeared 5 * I formed no opinion as to whether he was alive 

or dead. a 

268 49. Did you understand the law to be that a presumption 
arose from a man’s having gone beyond the seas — nog 

being heard of for seven years as to his being dead ? 3 
A. I do not think that it had anything to do with the case; no“. 


in the view that I took of it, or with the question as to whether the 
affidavit could be conscientiously made or not. +a 
50. Did you at that time understand the law to be that where a2 
man was gone beyond the seas and had not been heard of for seven = 
years that a — arose that he was dead? 
in : shall have to ask a question. As applicable to a case of this 
in . 
51. Be kind enough to answer my question as I propounded it. a 
A. I had not examined our statute critically upon that point, and 
no such question was in my mind at the time particularly, and 
do not think that the question arose in connection with bringing 
the suit to quiet title as proposed, and there was no particular under 
standing about the matter at the time, and I would not desire to 
give any careful considerate opinion upon the point as an abstract 
question of law without examination. & 
52. Did I not refer you in our interviews to an authority holding 
that a person going beyond the seas and not being heard of fur 
seven 7 was presumed to be dead ? 
A. I do not remember that you did. = 
53. Did I not state to you that in order to have Mr. Woolworth | 
commence this suit it was necessary, in my judgment, for him to 
swear that this man, Patrick Hanlon, was living; that he could nos 
commence an action or state that he had a cause of action net. 
Patrick Hanlon without stating substantially that Patrick 72 
was alive? : ee 
A. I do not think you ever did. er 
54. Could such an action be commenced against Patrick Hanlon = 
without stating substantially that Patrick Hanlon was alive? 1 
A. I think it can and usually is commenced without stating tha 
the parties defendant are alive. g e 
Ie not the = the name of a person as defendant in a 
suit a — assertion to the court that the person is a living 
reon ot 
A. I do not think that there is any assertion at all. 2 
56. If a person came to you and stated that he had a cause of | 
action against a certain person, and that person had gone 7 


* * . ’ W * 4 tai a 
. A 8 Ss . — 8 n 17 1 * 
5 * — . F Pod * 3 oli et ae tal Be a ee 
_— > J * « - he bee al . od wes * N 2 . * 5 e * ee . 2 2 1 
4 fo 1 Z * 8 ‘wk at wee ee N e 4 5 a. * * 9 ” . 
2 1 : “ be renn, > ok Khe ae me ef „ thes * . 1 * ? » * ‘ . 
. an eee MR! BF, oY . 7 
‘ ek oP — 
‘ ed 1. : a . 
2 aon g 0 
1 = 1 
Ve 
* 


the seas and had not been heard of for over — — years, would 
you think yourself justified in advising the person consult- 
ee 269 ing with you to commence suit against the person he thus 
1 referred to? i 
a A. I do not know. 

57. To obtain publication of the summons in a case by the 
— — Patrick Hanlon was it not necessary to state in 
the affidavit therefor that Patrick Hanlon had or claimed to have a 
lien or interest, actual or contingent, in the real estate in question, 
and that the relief demanded consisted wholly or partially in ex- 
cluding him from his interest therein ? 

A. I refer you to the statute to determine that question. 

1 58. I repeat the question. 

A. I decline to give any other answer. 

59. How could a person make an affidavit for publication in 
the proposed suit against Patrick Hanlon without stating in effect 

n tthat the defendant had or claimed to have a lien or interest, actual 

5 or contingent, in the premises, and that the relief demanded con- 

Se sisted in excluding him from any estate or lien therein, and how 

. could such an affidavit be made by Mr. Woolworth without know- 
ing whether Patrick Hanlon was living or not? 

A. I do not see the difficulty in the way, and I do not know of 
any difficulty except the scruples Mr. Heard had, or his client, in 
making the affidavit. I donot see that the statute requires any one 
to make such a statement in order to bring a suit to declare the 
character of an adverse claim. 

60. Would you consider an attorney justified in advising a suit 

| — 1— when he had good reason to believe the party to 
A. Ido not know that I would. It depends on how good the 
reason was. I should not think that a ‘mere absence from the 
State even for a long time without any knowledge or information 
x ing the death of such person would be a serious objection. 
es 1. Suppose that abeence was not a simple absence from the State, 
=~. but that a party had gone to sea und not been heard from for 
=~. ver twenty-five years by his family? 
A. I do not see the difference. It might raise conscientious 
a. @eruples in the mind of the party; in sume that it would not in 
= others. I think that a party who has acted in good faith, who had 
no know that the person who was known to be a living man 
at one time had since died, would be justified in making such an 


<\ afBdavit. | 8 
— 82 — on you say as to whether Patrick Hanlon was dead 
a A. I have formed no opinion. 
8 68. Was you asked to form any opinion? 
K. I do not remember that I was. I do not think I was ever 


Patrick Hanlon about twenty-five years 
never been beard of since by any of his 
consider an attorney justified in allowing his. 
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client to make the affidavit 
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uired b our statute for the publi: 


= a summons to determine his claim or interest in any real 


A. If the party was acting in good faith, and had no information — 
that such person was dead or was of such advanced age that in 
the ordinary course of nature he would not be alive, I think he 
would be justified in making the affidavit for publication under our 


statute. 3 
in the first place about this 4 


65. When Mr. Woolworth saw 
matter was the interview extended or brief? | 
A. Brief, I think; I do not say Mr. Woolworth may not have 
spoken afterward, but it must have been so brief that I did ns 
recollect it. Bas: 
66. Did he tell you at that time that Mrs. Woolworth did nos 
agree to this sale? he 
A. I am very certain that he never intimated any such thing to 
me. If he had, I certainly should have told Mr. Hennessy as soon ioe 
as I became cunnected with the matter. a8 
67. Do you testify to that positively? sa 
A. That is my recollection; very positively. My action and ad- 
vice would have been very different if I had su that Mrs. 
Woolworth had not a to the sale or authorized it. ae 
68. How long after Mr. Woolworth spoke to you did Mr. ‘Hen- 2 
nessy retain you in the matter? ee 
A. I think very soon after, and I think it proper for me to sa oy Oe oa 
I supposed that there would be no trouble about it, and I = 
desire . take post. Mr. — — was an * f —— af 4 
mine. I supposed that it cou arranged and wou arranged) 
without litigution. Afterwards, when = difficulties arose, and 
Mr. Woolworth — both of the Woolworths—were represented < ag 
by counsel, and I having other matters of Mr. Hen I did nx 
see any objection or — reason that I should not get for bis 5 
and I think that I pe — — acted for him wher an 
very soon after Mr. Woolworth saw me. I — — Heard 41d 
had Ree ~ saya = about it as to — he — 
271 69. When yo say I apparently — Mr. and Mew | 
Woolworth, o you mean to say that the question was . 
raised as to whom I represented ? eg 
A. Well, the question was never reised as I know of, — iis 
think I as well as Mr. Hennessy took it for granted that you 
represent both parties—Mr. and Mrs. Woolworth—aend we felt n 
had a right to infer that from your conduct and connection witht , 
matter. 1 ee 
70. Didn’t Mr. Woolworth insist to you, Mr. Hora, that this t le: : 


was practically perfect, and that Mr. Hennessy took no risk in ts 4 . 
ing it with his warranty deed ? ‘a 
A. I do not think anything of the kind occurred. 

(Signed) HENRY J. HORN, 


The testimony of the witness, Henry J. Horn, having bee | 2 
over to him upon the 18th day of January, 1884, be tomas 
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the following corrections and modifications therein; to wit: In an- 


—— 59 (folios 592 and 593) I meant to have it under- 
stood desire to state that, in my opinion, the statement of a plain- 
tiff in such an action to quiet title of an adverse claim of the defend- 
ant need not be based upon any express declaration of the defendant 
of an adverse claim, but is warranted by any apparent claim of the 
defendant appearing on the record or in connection with an exam- 


ination of the title. 
HENRY J. HORN. 


In Rebuttal. 
D. J. Henneny. 


DecemBer Zler, 1883. 
Direct examination by Mr. Horn: 


me. . - . 1. Mr. Hennesay, you were present during the examination of 8. 
5 B. Woolworth and Clara Woolworth, plaintiffs in this action ? 
— ae A. I was, during a portion of it. 

2. And have examined their testimony as taken down in the 


case ? 

A. I have looked over their testimony as reported. 

3. I think it will save time for you to go on and state those points 
that appear to need explanation from yourself on rebuttal, and I 
will ask you to do 80; also with respect to the testimony of Mr. 
Heard, and any other matter that requires explanation, in your judg- 
ment. 

A. The first matter to which I wish to refer is the power to 
272 sell the property, which Mr. Kavanaugh showed me as bein 
| iren to him by Clara Woolworth and S. B. Woolworth— 
mean the written power. I repeat and claim that that power was 


Kavanaugh, at his instance, to be copied by him and executed by 
the snid Woolworths. That power purported to contain the signs- 
tures of Clara Woolworth and 8. B. Woolworth. 


By Mr. HARD: I object to all this testimony now being given on 
the ground that it is simply a reiteration of the witness’ testimony 
Fa heretofore given. ; 

( Wieness continues:) I noted the signatures to that power and 
ba ve seen the signatures to the power 

Buy Mr. HARD: I ask the commissioner to rule that counsel have 
no riglit to repeat testimony that has been heretofore given. 
By Mr. Spencer, examiner in (chancery: I decline to act, on the 
round that I have no authority to pass upon such questions. 
(Witness continues:) I noted the signatures to that power and 
ys baveecen the signatures to the id 


Lil 


hibit “A.” These signatures— 
made in accordance with m 
power marked Plaintiffs’ Exhibit 


in accordance with the draft of a power which I had given to Mr. 
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wer produced in evidence and 
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“A” co ded—bore a resemblance to each other—and, Re 60 
I can state, were in the same hand writing. 
By Mr. Hearp: I move to strike out all the testimony as to com-. 


parisons of signatures and Mr. Hennessy’s opinion thereon as in- 
competent and not in rebuttal. * 


(Witness continues:) It was about the date of that power that 
the abstracts to the lots in question were given me, and as near s 
I can say—my memory being aided by reference to the abstracts . % 
and other facts—was about the 12th of December, 188]. I went = 
to see Mr. Woolworth at the Pioneer Press building in this 
city at the instance of Mr. Kavanagh ; I found Mr. W ” 5 
heretofore testified to by me. He was not surprised at the coming 
of Mr. Kavanagh and myself, or at least expressed no surprise, 
either by word or sign, but seemed, from what I could infer, to be 
rather expecting us. The question discussed between us was 
the terms of the agreement so much as the fact of reducing 
agreement to writing and executing it; it was a question not of 
the terms, but of a verbal or written agreement. Mr. Woolworth 
was — willing to make the sale, which, as a matter of fact, 
had been already made, so far as a sale could be made verbally, dar 

he didn’t seem to want to put the agreement in writing, a 
273 aud my objection was to buying on a verbal t. ce 

wanted an agreement and insisted upon its being in writing 
stating that I would not take any property on a verbal agreement; that 
I had not done so before; that my purchases from others were on 3 
written ‘agreements; that I would not take nor pay for an abstract ~ 
on any such agreement, and if the verbal agreement wasall right © 
there could be no reasonable objection to putting it in writing, 
It was finally agreed to put the contract in writing, as I wished 9 
and it was decided to so put it there and then. It was arra 33 
as already testified to, that Mr. Kavanagh would do the writi ne 
that I would dictate. I did dictate; Mr. Woolworth simply as 
listening, apparently, as I recollect, reading. He was sitting at = 
right hand, at the head of the table. I think it was a flat table linke 
this one, —— 1 * between him and — Kove = yon ‘a 
worth made no objection to givi , Clear, and pe le, 
nor to that clause in the draft’ produced here and marked Plain- 
tiffs’ Exhibit“ B.“ He made no objection whatever to the stipa- 
lation in that draft providing for the giving of good, clear, and per- 
fect title. He made no statement iutimating in any form, mannex, ~> 


or shape that there was any defect in this title. He claimed to 
have a good title. The clause at the end of that draft referring to” 
the removable and cure of removable and curable clouds or ee 


was not inserted at his instance and solicitation, and after the 
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ing of the draft and objections to it, as he has testified. That draft, 
so.far as it went, was dictated by me and dictated without inter = 
ruption or interference on the part of Mr. Woolworth, and, ub 
‘written to where it now stops, it was read by Mr. Kavanagh and:.; 
was satisfactory to Mr. Woolworth, and it was on Mr. Kavanagh® =. 
reading of it that. the omission of reference to the mortgage Wap.z; 
24—339 i 
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noted and discovered; it was I who called attention to that omie- 
— 1 2 — — was — to — — — agreement 
and include the p stipulation in e mortgage. 
That stipulation could not well have been fneluded in the draft as 
made, for the reason that one of the payments would have to be 
entirely changed, and it was conceded that a redraft or new draft 


unable to wait till the new draft should be drawn up; that he had 
to attend a meeting which he had to report for his paper, and 
as the terms and stipulations were satisfactory to him, myself 
and Mr. Kavanagh might make the new draft and duly execute 
it. I, like Mr. Woolworth, was in a hurry. I wished to leave that 
night, by way of Austin, Minnesota, for home, to spend Christ- 
mas there. And as Mr. Woolworth was about leaving the room 
where we were and going away it was proposed that we go to 
274 the hotel, the Windsor Hotel, where I was stopping, and 
ae execute an agreement substantially the same as the draft at 
the Pioneer Press, but containing the proper stipulation in regard 
to the mortgage. I think I stated that I had such a draft, and that 
it would save time to execute it. That arrangement was satisfactory 
to all, and we proceeded to carry it out. At the interview at the 
Pioneer Press building Mr. Woolworth did not say or intimate in 
any way, form, manner, or shape that Mra. Woolworth had not au- 
thorized Mr. Kavanagh to enter into and execute for her such an 
agreement as was there drafted and, as was arranged, Mr. Kavanagh 
would execute at the hotel. On the contrary, when it was pro 
to put the understandings in writing and I proposed that Mr. Wool- 
worth would execute the ment for himself, and Mr. Kavanagh 
would execute it for his wife, having authority, as he professed to 
have, and as I believed he had, Mr. Woolworth said that Mr. Kav- 
anagh, having authority, could sign both for himself and wife. I 
am absolutely: positive of this, that Mr. Woolworth made that state- 
ment at that time unequivocally and most plainly. On leaving the 
Pioneer Press building myself and Mr. Kavanagh came up street 
and were overtaken by Mr. Woolworth near the corner of Fifth 
and Wabasha streete—the soutli west corner of Fifth and Wabasha 
streets. Mr. Woolworth did not come up street with us, and Mr. 
Woolworth was not arguing all the way up street against signing 
the contract or ent, and his statement that he was is either a 
fiction or a mistake. At the corner of Fifth and Wabasha streets 
>. ‘the matter of the substance of the contract and its execution wa. 
ga again the subject of conversation and an entirely harmonious under- 
oe» ‘@tauding reached in regard to both, and Mr. h and | went 
do the hotel. I believe I left the corner in advance of him. At the 
ae as before stated by me, I produced the draft of the contract 
bhich I had io my room and handed it to Mr. Kav h, who was 
= “etandix —— Soe 1 I left it with him — 
dond or appea d it over while I was getting m 
ng for my bill. Finally it was executed at the counter, 
the counter, and — herw Estes and an em- 
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should be made. Then Mr. Woolworth stated that he would be 
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_ held in reference to the removal of this cloud or defect. I met: , 
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execution I gave Mr. Kava » I believe, a check 
paid him in his representative capacity as t of 
worth and S. B. Woolworth. Immediately I took the bas 
went to the depot, and was late for the train. Then I took 

ings, as stated, at the Merchants Hotel, so as to be near the 
so as to get away early next morning. After missing the 
think I came up to Mr. 1 store and told him 

went 


275 what had occurred to me and j y abused him for 
made me late for the train. next morning. 
to state here that I think I was led into the su tion 
received the abstract after my return to St. Paul by the fact 
was about then that Mr. Mainzer’s report on the comparing 
abstract was made to me. Mr. Mainzer had compared the a * 
so as to be able to testify to its correctness. It was my habit to g 
Mr. Mainzer to compare fully for me all abstracts which had | 
made at the abstract office. After Mr. Mainzer’s on the 
obstract, which must not be confounded with his ficate as to 
the correctness of the abstract, after his * on the title, I had 
some interviews and consultations with Mr. Woolworth, speaking ſor 
himself and his wife, in regard to the removal and cure of the og 
or defect which Mr. Mainzer claimed existed on the title, and hien 


1 
1 


Mr. Heard at Mr. Horn’s office by appointment — — mat- 
ter of the defect on the title to the lots in controversy in the presenes 
of Mr. Horn, and after various discussions and represen | 7 
and con it was arranged and agreed that a certain estate ae 
the title and out of which the cloud or defect occurred would ds 
closed and proceedings for closing the same instituted, and that, aa a 
necessary step to the completion of these proceedings, a suit would 4 
be instituted in, I think, the district court for the purpose of quiei- 
ing title to the lots in Clara Woolworth and 8. B. Woolworth, and 
that when that decree; would be obtained, if obtained, it would bo 

taken into the probate court and the probate court asked on be 
strength of it to close the estate referred to—the estate of some Hanlos. 
I am positive that I met Mr. Woolworth once, and I believe twice, 
at least, in Mr. Horn’s office. Iam sure that Mr. Horn and Mr. 
Heard were present on one occasion when I met him, and bas 
the meeting was not accidental, but was an arra meeting, to bs 


Heard several times, I cannot say how many, at Mr. Horn’s , 


| ’ 


and some of these meetings were arra and some were acid ade 
or casual. At each of them, so far as I recall, the subject of thin: 
cloud or defect was referred to and discussed. I saw Mr. Woolworth =, 
several times, mostly casually, and I believe on the street, eng: 
with him the matter of this cloud was referred to and the g 
276 gress that was being made towards its removal. At all’ @ 
these interviews, whether arranged or casual, I. V. D. Heater: 
and S. B. Woolworth purported to speak and act for Clara Wose 
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worth. I spoke to them and treated with them as the representa- 
tives of Clara Woolworth. I had no intimation at any time, in any 
form, manner, or shape, directly or indirectly, by word, sign, or in- 
nuendo or otherwise, from I. V. D. Heard or from.S. B. Woolworth 
that there was the slightest question of the authority of P. T. Kav- 
anagh to make the contract under which I was claiming title, or that 
Clara Woolworth, in any form, manner, or shape, questioned or 
denied in the slightest degree Mr. P. T. Kavanagh’s authority to 
make and execute in her behalf that contract. I never heard or had 
the slightest intimation, either directly or indirectly, in any form, 
manner, or shape, that Clara Woolworth refused, at any time or was 
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erty in pursuance of that contract or on any grounds whatever; 

men it was of Clara Woolworth that I was demanding title; she was 

the only person who could cure and remove the defect properly, 

legally, and validly, either directly through herself or through her 
* -duly constituted representative. 


By Mr. Hearp: I move to strike out the last answer as a profes- 
sional argament from a non-professional man. 


(Witness continues :) Clara Woolworth was the owner, or all 
owner, of the lots and, saving the cloud — nder Hanlon’s claim, 
real or apparent, I knew or believed her to be the owner of record. 
My contract was primarily and principally with her, and it was of 
her primarily and principally I was demanding its fulfillment. 


By Mr. Hearp: I move to strike out the last answer as an attempt 
to argue the case. : 


(Witness continued:) I had no notice, directly or indirectly, in 
any form, manner, or shape, either from I. V. D. Heard, 8. B. 
Woolworth, or any other person whatever, in the month of July, 
1882, or at any other time, that all negotiations looking to the 
curing of the title and the conveyance to me of the lots in question 
were at an end, or of the breaking off of the said negotiations ur 
the discontinuance of the proceedings to cure the title, or that there 
was any intention to refuse to convey the property to me till the 
bringing of the present suit, save and except what might be inferred 
8 from the notification which I received about the beginning of 
a September, 1882, that that there was an objection on the 
2777 rt of S. B. Woolworth to making a certain oath which was 
a eemed necessary, and which he had been advised not t. 
make, as I was informed. I had some interviews, I think, on the 


Mr. Heard in the East, and at these interviews he told me that 
ay in prosecuting the proceedings for the clearing of the 
was owing to the absence of Mr. Heard, and that when Mr. 
returned the proceedings would be prosecuted to completion. 
interview with I. V. D. Heard, at the end of August or 
ng.of September, 1882, at the Second National Bank, in 
ere y—not at the First National Bank, as he testifies—Mr. 
-vi-aseard told me of the difficulty or objection to making the oath 
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then refusing or would refuse, to execute to me a deed of the prop- 


with S. B. Woolworth during the absence, as I was informed, © 
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_ question of interest and my bility therefor was — 


notes would be drawn for $2,500 and for a sufficient length of — 
to cover the time that would be required to exti 
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referred to. I did not believe the difficul one Tbe 
lieved it to be a pretext simply. I so stated to Mr. Heard, end 
thought that the oath could be conscientiously made by any . 
son, and thought that if the case were mine I would have 
hesitation in making it. Mr. Heard then, and for the first 2 Q 
suggested another difficulty or another matter which might be 
construed as evidence of an indisposition to deed the property, and 3 
it was that he thought that I ought to pay interest on the mort. | 
gage, and I think on the deferred payments. I told him that the | 


by my contract, but thought I was not bound to assume the 
mortgage and pa saa on deferred payments till the en- 
veyance to me o 12 That is the substance of what a 4 
occurred between 4—— and Mr. Heard at that interview. He 4 5 
did not make me any p ition when he spoke to me in regard = 
to taxes and assessments. I had no knowledge of a tax or assess: = 
ment save the taxes of 1881, which were a lien on the property at 3 8 
the time I bought it, and the taxes of 1882, which were not due or 
payable at the time of my tender, till the plaintiffs’ reply in mie 
case in the State court. At the interview between myself and 
Mr. Woolworth at the Merchants’ Hotel on Sunday—I believe © 
September 10th—Mr. Woolworth made some proposition to me 4 
to this effect, that he was advised he could not make the oath | 
necessary for the bringing of the suit in the district court; that as 
I claimed it could be one, and I could make it, I might prosecute 4 
the suit in his wife’s and his name, and that he would sande 
expense. I stated to him, at least substantially, that I did not want 
to clear anybody’s title—that I did not feel called on to do o- but 
that I would take the title as it stood, pay him the cash — xe 5 
provided by my contrect, make to himself and wife notes ee 
278 and mo for the amount of the — — 2 
assume the mortgage on the property, pro 


ish 2 
<a 


claim under the statute of limitations, which, I thi 
to be between three and four years. 

4. Was it to be made non-negotiable’ 

A. The note was to be made non-negotiable. I ——— to ui 
that this note would be good as between himself and wife and ma, 
but could not be transferred so as to get into the hands of an inne- 
cent party and be collected in any event against me. The int <a 
tion of this note was to give me security within the arrange Ls 
so that in the event of Hanlon’s appearing and laying claim to ti 
property, I would have some ion. The proposition 

ir to him and he seemed fairly impressed with it, and so ex; 
himeelf, and left me under the impression that it would be acc 
but before doing an anything definite he wished to speak, as I und 
stood, to his counsel regarding it; aud thus the interview ln 
nated. I repeat in the most emphatic terms that I made at # - 
interview such a proposition to Mr. Woolworth in his own bed 
and — behalf of his wife, and as it is denied that I madesach a p 
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sition, to test Mr. Woolworth’s good faith, I repeat the proposition 
here—— ä 

By Mr. Hearn: I object to what the witness has just said and is 
going to say as an argument interjected into the testimony. 


(Witness continues:) And say that I am now willing to take the 
property in accordance with that proposition. 

By Mr. Hearn: I move to strike out the last answer as attempt- 
ing to bring into this case, under the pretense of rebutting evidence, 
what should have been given, if at all, on the defendant’s direct 
testimony, and also as incompetent, immaterial, and not warranted 
by the pleadings; that the property has much increased in value 
since September, 1882, and that a large amount of taxes and assess- 
ments have accumulated and been paid thereon, and that the 
proposition embraces no offer of interest on a transaction where the 

consideration was to be $10,000 cash. 


(Witness continues:) And further add that if under the terms of 
my contract I am justly liable for the taxes and assessments accru- 
ing on the property since December 23, 1881, or for auy interest, 
that I am willing to pay the same. 


By Mr. Hearn: I move to strike out the last answer upon the 

same grounds as above, and also for the reason that the defendant 

apparently is seeking to bring some proposition into the case 

279 ee does not make for himself but leaves for the court 
to decide. 


(Witness continues:) That was the last interview I had with Mr. 
Woolworth. I was riding next day after this interview with P. T. 
Kavanaugh, plaintiffs’ agent, and informed him of this interview 
and this proposition, and he, during that ride or ever before, did not 
-inform me that he had received any instructions to return me the 
$50 which I ~ to him as agent of plaintiffs at the time of my 
purchase of the lots in question. He made me neither then nor at 
| any other time a tender of that money. I was never made a tender 
c .. Of that money by him or anybod and that money is still in 

huis or the plaintiffs’ possession. I left the city on the night of the 
Isch of September, not to avoid any tender or any service, but on 
Bees business. I returned to the city about the 29th day of 
8 aber, Friday morning, I think, and left the city next day, n- 
do avoid any tender or service of any kind, but in answer to urgent 
letters and dispatches from Dubuque, where I was required as a wit- 
ness in a case which had been set for trial before my return to this 
=. ity from Grand Forks, whither I had gone on the 13th of Septem- 
der, ane which was continued for some days to give me time to ar- 
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Ki y absence from the city was on account of that case. I 
=> seturned to St. Paul about Saturday, November 4th, in answer to 
ent letters from Mr. H. J. Horn, attorney in this suit, and a Rev- 
ae ~ acing 0 —— ores —— latter I owed eee cti 
e w was very urgent to receive, as as cer- 
¢ pin other pepere which I had for him, and which he had arranged 
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to receive from me at the Second National Bank of this city; end: 
had one or two appointments for me there which I had been unable . <2 
to keep. He was urgent, as he was going awa ing, I pera ab yt 2 
California for the winter. Mr. Horn wanted me for the trial of a2 
case pending in the district court, as I recollect, between m ane 
Jacob Pederson, which was set for trial on Monday, I No- 
vember 6th. During Sunday and a part of Monday I vu openly in 
the city and was registered at the Merchants’ Hotel. I attended court 3 
Monday morning, and the case of Hennessy ve. Pederson was con- 
tinued, not at my instance nor that of my attorney, but at the in- 
stance of Mr. Hollinshead, the attorney on the other side, who 
claimed to be ill. On being freed from attendance un court here I ~~ 
went, on the afternoon of Monday, perhaps about three clock, to 
attend to the business of Mr. Cobb in Minneapolis, he having re = 
ferred me to some parties there to make settlement, himeelf — ae 
ne away. I was in St. Paul November the 7th fora short time, and 
think I again returned to Minneapolis, where I | 
of days. It was at this time my tenders were m 


280 made formeby F. W. Kavanaugh ag 
request. This F. W. Kavanaugh 1 oe 
never was my agent. I had no agent iu St. Paul; he was. simply. 
and solely appointed to make this tender, and ſor no other pares: oe 
There was a special appointment for that ial act. I wag 20 
in St. Paul again, certainly, on the 10th of December —at 133 
— 80 i I think —— is — ne . — .was city «3 
openly and was registered at erchan , sponding a por =; 
thon of my time daily in the office, especially in the evening; — 2 
ing the day I was in and out on the street. I took my meals ut , 
hotel and was openly there and remained there, I think, conta“ 
ously until Christmas of that year. At this time I know of no d 
ficulty that there ought to have been in finding me. It is claimed, as 
I believe, that a certain summons was delivered to Mr. Allen, the. pro 
prietor of the Merchants’ Hotel, in this city, for me on the 11th d, 
of, as I recollect, November, 1882—that is, I recollect or believe that: 3 
such a thing has been testified to in this case by, I think, omen 7 5 
claiming to be a sheriff or deputy sheriff of this county. I wish % 
serve that Mr. Allen denies any recollection of delivery to him 
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me of any such paper on that day or any other day, and I wish t9; 
say for myself that I believe the 11th day of Novembor was a 9. 
day. It is testified, as I recollect, that at the time of the serviesef: 7 
the —— on _ 1 — mene — —— to some — true. 1 
was di to be rou to have a on me: = 
which could be served on me at any time, as 7. believed, I being: 
openly in the hotel and daily on the street. If it is pretended that ~ 

e irritation had anything to do with an intention to evade 
service the pretense is false and unfounded. 

The examination was here closed for the morning, and, pu : 
to adjournment, resumed at 2 p. m. of the same day. es 


(Witness continues :) Mr. P. T. Kavanagh is not and never 0 4 
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an agent of mine. Mr. P. T. Kava h never told me or in- 
timated to me in the slightest degree, directly or indirectly, in 
any form, manuer, or shape whatsoever, that he had been informed 


_ by Mr. Woolworth—I mean 8. B. Woolworth—or any other — 


— ye dead, that Clara Woolworth had on the night of 

ber 28d, 1881, or morning of December 24th, 1881, disclaimed or 
denied his authority in the slightest or in any degree or to any ex- 
tent whatever to make and execute for her the contract which on 
her part and on her behalf he executed and delivered to me on 
the evening of December 23d, 1881, nor that she ever at any 
time before the commencement of the present suit denied in the 


. slightest degree or in any way, shape, or manner, directly or indi- 


rectly, his authority to make that contract or denied in any 
281 way, shape, or manner, directly or indirectly, that she would 
make to me a deed for the property covered by the contract 
he had given me, or that she made any objections or any question 
“whatsoever, either to his authority or to the contract or to conveying 
the property, oF that there was any trouble whatever in — to 
the matter between her and Mr. Woolworth. I had no such inti- 
mation from any — ay Heard, Woolworth, or any 
quarter—till I heard the testimony in this room, saving only what 
is contained in the pleadings in this case, and that only in and 
through the pleadings. I rever received any intimation from any 
source whatever that the contract was “ off,” as some of the witnesses 
term it, or that there was any end or contemplated end to the n 
tiations regarding the clearing of the title in question, or that the 
property in question would not be conveyed to me till this suit was 
ught. It is stated. I believe, by Mr. S. B. Woolworth in his 
testimony that at the time of the interview at the Pioneer Press 
building I knew that Mrs. Woolworth would not make a deed, or 
that she objected to selling, or that she had revoked her authority 
to Kavanagh, or that I was acquainted with the tronbles affecting the 
title at the time of that interview, or that I knew some of the things 
that are now alleged in defense in this case; and I wish to say that 
any statement and all statements bearing or intended to bear any 
such meaning or import are wholly and unqualifiedly untrue. I 
had no knowledge whatever of any such allegation or of the things 
contained in this allegation. I do not know the allegations specially, 
and may be here charging against Mr. Woolworth some statements 
in his testimony which he has not made, but I understand him ‘> 
say something, I cannot say precisely what, in relation to some 


col these things, and I wish that such statement should not go 
undenied; it is untrue. I wish also to state that no deed to this 
worth. I asked for one, but did not receive it. Mr. Woolworth 


was ever tendered me on the part of Mrs. or Mr. Wool- 


office occurred on 


re; re December, and that the 
Saturday; that Christmas dax 
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282 wish to say that this was not the rape 
. aoe ee 

could not be a to t 

— — in regard to the amount of the time 5 

new draft was — Mr. Woolworth further states 

sisted that it was to be done at the Pioneer Press building. 

also an error, for the reason, first, that it could not be — 1 

we had not the data necessary for the insertion of the — 9 

not the references —oould not describe the m ; but that as I> 


had these references at the hotel and embodied in ‘a draft or con- 
tract that we would go to the hotel and execute that draft. 


5. Mr. Hennessy, I wish to ask one question regarding your tes - 4 | 
timony with — — tion you made to Mr. Wool worn 
on the 10th of bout taking the property with ite | a 


defects, le pening on — ia of ‘the notes so as to —— 32 
long enough to — by ad verde possession, and make one tft 
the notes n ask you whether that proposition was 5 
ever revoked by 

A. No, sir; 2 never recalled or revoked that 4 
any way, unless it should be held that there is someth ng in my .; 
pleadings in this ease, or in my tender irreconcilable with it 7 
which I have not been aware. 


Cross-examination by Mr. Hzarp: 


2 * what hour did you commence to give your testimony to- 
Vv <a 
A. I do not know; I took no note of the time. 3 

2. At what time as near as you can state ; 
A. I cannot tell; I believe after ten o'clock. 55 
3. About what hour did you cease giving testimony for the noon = 
adjournment ? 2 
A. I cannot say exactly; I think about one o elek. I took us 
note of the time. ae 
4. About what hour did you recommence your testimony singe 


A. That I cannot tell either. 
5. About what time? 
A. I know I was — in this chair a long time before ert 
red to be read on, Judging from the time 2 
would say it was two oel 

6. About what time is it now ? : Ss 

A. A quarter to three by my time. 
283 - 7. Since this examination commenced to-day hog many 
questions bas Mr. — asked you while on the ndr 
I cunnot tell; I su a will show. 
you think 


A. 

8. About how many 

9. Has he asked you over a half a dozen ? 
25—389 


ties a 
now 


I have no idea. 


A. I really cannot state. ne 
10. In giving your testimony you have been consulting certain 
papers or memoranda which you have taken from your pocket. 
A. I consulted memoranda once, which I am willing to produce 
and let go into testimony in this iny deposition. ai 
11. Within the last three or four days before giving your 
— 28 have examined the testimony already given pretty 
care 
A. I have looked over Mra. Woolworth’s testimony and Mr. Wool- 
worth’s testimony and the testimony of—well, I don’t know their 
names—one, I think, is the deputy sheriff—well, I looked over gen- 
erally the testimony of the plaintiffs. 
12. The testimony you have given to-day has been principally 
without questions from your counsel ? 
Be A. It has been largely from an examination of the testimony of 
aa the plaintiffs and what I saw in it that was untrue. 
_ ee 13. When did you come to this city on your last visit ? 
A. On my present visit? (Counsel nods.) Let me see—I think 
I came when summoned by Mr. Horn to attend evidence which was 
to be taken by the plaintiffs in this case, and which was not taken 
for some reason best known to themselves. That was somewhere, I 
think, about the 15th of November. It may have been a day or 
two before the 15th of November; somewhere near that. 
14. Have you been here continuously ever since that time? 
A. Continuously? (Counsel nods.) No, sir. | 
15. State the exceptions. 5 
A. I was absent some days in the latter part of November for the 
deposition of a witness to the tender to P. T. Kavanagh, Clara Wool- 
worth, aud S. B. Woolworth, and I have been once or twice in Min- 
neapolis. With these exceptions I have been in the city. 1 
16. When was the reception in reference to the tender ? 
A. I stated the latter of November. 
17. How long was it? : 
A. I left here Friday afternoon and got back, I think, 


A 


— 2844285. the following Friday morning. The morning I got back {| | 
1 I think was November the I think that was a 
aa N a t 
138. What witness did you go to see? q 
4A. About the deposition, o do you mean? (Counsel nods.) | f 
A Beck. 8 
Where was that? 
Ohio. t 
fe there in —— ? 
could not have gone except in person. 
deposition been taken ? : 
1 you inter glow him before hi ES 
m before his deposition was taken ? 


ducted the examination—you or the officer ? 
examination was conducted on prepared questions. 
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24. Did you ask the witness any questions on thee zamination—' >" 
while his testimony was being taken? | “a8 
A. I did; as I stated, the teetimony was taken on prepared d ö 
tions. I read the questions. sy 
25. Who prepared the questions? BS 
A. The questions were prepared from the questions in the testi- 
mony of F. W. Kavanagh and with consultation with Mr. Horn. 
26. That don’t answer ——— Who prepared the questions? 
A. L tell you they were from the questions in a W. Kav- 
anagh's — “a 
27. Who prepared the questions? a 
— 1 — not 82 the question as you state it. If you will 
explain I will try to answer it. * 
* a Pat the questions to the witness ? 


| 4 — Did you put them verbally or from questions already in your 4 
ands 3 
A. I put them from questions already in m hands. 
80. Who wrote those questions that you in your hand? 
A. Do you mean in whose handwriting they were? 
31. Yes, sir. 
A. They were in my handwriting. 
32. Where did you write those questions? 
A. Those questions were written before I went down. 2 
33. Before Mr. Beck was examined before the — 1 
286 —— — the deposition did you read over those * 2 
to him ane 
A. Yes; I told him substantially what he would be questioned: 14 
regard ta There had been some correspondence with Mr. Beck it 
regard to his knowledge of the matters ng which he woa a 
be wanted to testify, and from his statements it was known what thé»: 
substance of his testimony would be. 2 
34. Who wrote those letters ? aa 
A. Well, I don’t know; may be written by Mr. Cleveland at | r. 
Horn’s instance ; ; I never wrote bim a line. 3 
85. How often did yuu talk to him before he gave his testin 2 
before the officer taking the deposition ? be 
A. I cannot say. I talked to him on Saturday n —that & 115 
met him on Saturday night and talked to him on ya “ wh 
saw him again on Monday and talked to him. — A 
36. Did — ou take his answers down in writing before his ¢ 
tion was ta ess 
A. I did, sir; 1 told him the questions that would be pat to b 1 Mi 1 
and he ve me the import of hie answers and I thems BS NES 
or Ss 
by counsel ? a 
0, sir. 2 
88. Do you distinctl claim in this case that there: wore: . 
ies si r. and Mrs. Woolworth or parporting te" 


— ah) 
ag 
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8 De sire ion 15 i ie 
8 Dv. ¢ ¥u. CLARA WOOLWORTE BY a1. 
’ 0 


interval of time elapeed between the showing of the 
interval; may have been a couple of days ; the time 


. Where was the first shown to you? 
1 think at Mr. Kavanaugh’s store. 
hat time in the day? 
I do not recall. 
What time was the second shown to you? 
I think it was shown to me the forenoon of the next day after 


ecuted. 

5 44. What did Mr. Kavanaugh do at the time when he showed 
. b what he was d 
3 su was wing it to me; of what he was doin 
5 Pher I have no — Prey E e 
as 45. Where did he take it from ? 

N27 A My im ression is that it was on his desk, and he took 

it from the desk. 
— What did he say to you? 
; De the power and told me he had got Mr. and Mrs. 
ae it, and said that now he had sufficient power to 
8 ol or authority, 2 the b 
dome jocular remarks about 
ee — it and ode not 112 in the habit of having such a large 


45 
1115 
4 


PEP eps 
— 


— 
* 


power he ever had. He made 


‘ lect compari ‘the power with 

Dar is poids teen eutinele satisfactory, and I stated to Mr. 

2 bought or not he — in a po- 
U Akt 

I think tho draſt remained in his posses- 


ee 


aa 


4. 5 


knew well enough what such a 
———— 


my memory, and es- 
with the other. 
did care very much whether you took 


I wae willing to take it T had come to think 


Dr 


fact thet I 
not 


de, c oe el 
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52. How long before that had you come to the o . 


4 won ch oa to take it? #3 3 
5 — — @ week or ten da 1 night f 


think 9 —— have no idea of bu * 
53. Repeat to me when the property was first called to your:al 
tention. 3 
A. My recollection is that it was in the summer of thet year, . . 


54. Siate definitely, if you — — 
A. I cannot do . 1 — ave been 0 many 
to my attention that it is hardly likely I could remem 


_ 
288 — if anything, determined you to . 


A. My bel Wie that it would bea good investment. There. 
feelings “and beliefs, I think, prevalent at the time that we 
the eve of hard times ; that there was going to be some financial 
crisis. About the month of September, two or three times during +=; 
fall, there was considerable trouble in the money market in. ie, 
and it was believed that there was ines to be a financial ers? 
myself did not take that view of and — tall 28 
New York also (in September) the financial status was very t * 


tled and doubtful. . fed 
56. fad didn’t you ask Kavanagh to give you 2 1 6 
wer 88 a 

a For the reason 33 that the thing wenld 


ever be questioned. If I had you bet I would have had the 7 ower: 
and not a copy. It was enough ſon me to know that. he had: the: 
power. It was impossible for me to — the trouble which 


coine, save I was a which | it 
57. Did you notice the signatares to the — power? a 
A. 1 did, sir. | 2 


58. Why did you notice them partieularl a 

A. Asa natural consequence or natural a person looking: 2 

& power would be very apt to look at the signatures. Sie 
. ug was the body of that so-called. . i 


M belief was in Mr. Kavanagh's, Lm 
o clerk in his store, but Tam not ! 


60. Did you look ee a 
the power was the same as the tures or one of then 
BY been I think I should be | 


respond of either of the signetazes. a 
2. When did — cover to you—when was it u 


pour attention hat plaintiffs claimed that Exhibit “A” of plaintiffs 
muas the only authority in the premises? 
A. Never brought to my knowledge till the authority was pro- 
duced in this room. : 
63. Do you claim that you can give any reliable testimony after 
that interval of time between the day you say you saw the so- 
called second power and the time you saw the so-called first 
289 wer in this room as to the signatures of both of the powers 
ing the ame? 
A. I say that my recollection of the signatures to the second power 
is that. they were similar to the signatures in the first power or so- . 
called first power. 
64. That is not an answer to my question. 
A. Ianswer to the best of my recollection; you can take it for 
what it is worth. : a 
65. I call for an answer, yes or no, to my question. 
A. I say Lean give my recollection; take that for what you 
value it. 7 | 
66. Do you decline to answer yes or no to the question I have 
just put? : 
A I answer that my recollection is that they were, and that I con- 
sidcr my recollection reliable. 
67. Are there any peculiarities to those signatures to the first 


power ? 
A. The handwriting of both, I think, is peculiar. 
68. In what does peculiarity of the handwriting of the first 
power consist ? 
A. Well, I do not know as I can characterize the peculiarities. 
Mr. Woolworth hasa large, bold, striking handwriting—one that one 
n after seeing it once. Mrs. Wool worth's handwriting is 
5 a 


ow Mr. Woolwortir sign his name to the first power— 
it“A” of plaintiffs? | eae ; 3 
A. My recollection is, that he signed his name 8. B. Woolworth; a 
that is my recollection. 3 
) . How does Mrs. Woolworth sign her name to the power? i 
oe is Clara Woolworth. 
i rst 
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now, I could not tell you. : Sar 
wer written apparently in andwriting of 

— thereto ? f a 
| power is written in the handwriting of 8. B. 2 

When it was produced in this room I made objecti a . 

; received in evidence, and took my counsel out of the 
as can testify, and insisted that it was not the power last 
ee vo you think you ever saw that before—Exhibit “ B” of 
wm 1 cannot say positively ; I saw a power which would be about 
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the same as it, and which, I think—it was 80 stated ¢ to) 
time—was brought to Mr. Kavanagh by 8. R N 
290 one afternoon after dinner. When I first spoke to Mr: r Rave 
anagh about a written authority he told me that — : 
see Mr. Woolworth and told me that he had gone to the Pioness, : 
Press office and told Mr. Woolworth that I would like to have e 
written authority, and Mr. Woolworth brought him this au 
to which I objected originally, and it was subsequently and , 
— of the objection that Mr. Kavanagh told me to — such a 
draft as met my views. The first power was not obtained by Mr. 
— in person, as he inf me, but brought by 8. B. . 
wort 
75. How many real estate transactione have you bad within the 
last three years—roughly ? 5 
A. I cannot recall. 
76. Cannot you give some ruegh estimate—10, 15, 207 
A. I have not the remotest idea 
77. Can you state about how many real estate transactions * 
have had in St. Paul between the fall of 1879, — December, 1 7 
A. From 8 to 12. 
78. When you went down to the Pioneer Press building where 
did you meet Mr. Kavanagh ? 
A. I think I met Mr. Kavanagh at his store. 
79. What day of the week was that? 
A. Friday, the 23d of December. 
80. What did you go down there for? 
A. To where? 
81. Kavanagh's. 


A. Mr. Kav had been urgi rging me to go and see Mr. Wook 
worth and I was t 


ining to go, ba nm 
tunity, concluded to <i N 


82. When did Mr. Kavanagh make that importunity to you? 4 
this on this 
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A. Oh, ea 
afternoon use I was awa 
83. Did you meet him on on the a 


in question 
A. I cannot recall; very likely I may have. I met him very; 


84. en not go into his store on that Friday evening for the 
rpoee of finding him to see Mr. Woolworth? aa 
A. I think it was arranged that we would go. a 
85. When was it arranged? a 
A. — — in the course of that aeg 
. ps, on the occasoin deen 
cannot say definitely. — 
86. Did you want the property at that time? 5 
A. I was willin to take it, provided I could get a suitable 
contract. If I did not I was not willing to take it. 
87. Previous to that time had you shown Mr. Kavanagh E 
“A” of the defendant? 


A : 
. Seg 25 
22 E ä ¢ f 
1 a | eg: 4 ‘dst 
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A. I did, sir. I had; yes, sir. You mean the draft or contract ? 
(Counsel nods) Yes, sir. 
88. When ? 

A. I cannot precisely say. That draft was drawn soon after my 
5 y—my consent to take the y—but how long 
8 we 8 definitely. Mr. Kava irected me to draw 


“% Did you draw it yourself? 
90. 
A. 


Yes, sir 
“3 accordance with a form that you already had i in your pos- 
Well, it is in accordance with a form, not any definite form, 
but in accordance with the character of the contracts I was in the 
habit o ng and taking and requiring. 

91. wey — — ———— Press 
„office chat em alread 
A. I did not —— two — worth of importance to it; there 

ves no reason for taking it away. I — it went into the waste 
= basket. I thought it was spoiled paper simp 
ce, 92. You knew it embodied Mr. worth’ 8 views, did you not? 

A. Yes, sir; so far as it went. 

93. Did I understand you to testify that on the discovery that 
this mortgage that was on the property had been overlooked it was 
proposed to rewrite the * — inelude the proper stipula- 
tion as to the mortgage? 

A. Yes, sir. 

94. Why did you do that when you knew that you had one 
oor prepared that embodied that clause relating to the mort- 


I stated that. 

95. State it a 
ES. A. I say I di — that I had one. That was not there. We 
were in the Pioneer Press room and that draft was not there; then 
a I proposed to commence over. Mr. Woolworth said he would not 
* have time to stay; he would have to go, and then I 
2902 that, as [had a draft substantially the same as that draft and 
i embodying this clause in reference to the mortgage, that we 
* . and execute that; that was at the hotel. 
96. Why did not state in testimony heretofore given 

= the boon? at the Pioneer office that you had a dra. at 
5 
1 A. My recollection ie that I did make such a statement ; if I did 
50 1 bad no motive for omitting it. (Testimon examined and 


bearing eke — found and 
ww examination that Mr. Woolworth 


gee Yo aay 
am certain it was in my mind and 
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x this oath as a mere pretext, did you 
4. Yes, sir; I did not think it an honest difficulty, although he 
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118. Was not the proposi 


=... deed of the Wool wo 
rd 
- - ghould commence the suit, bein 


name, and Mr. Woolworth would 
“expenses of such a suit? 


abr was really aware. I 


7 2 

* 

„ 9 1 
7 tet 

‘4 . 


2239 138 *, 

“a4 K n 2 
r * 

F 


12 1 * 

i r 

. 1 ap n 4 a 7 2 
Fak TS, “4 11 eat 4 ote . 


A. I stated that, saving the cloud arising from. the claim of Han- 
lon, real or apparent, I knew or believed her to be the owner of 
record; that is as I recall of the statement I made. . 
108. How did you ascertain that fact ? 
A. I learned it from Mr. Mainser's rt, and I learned it from 
the abstract, and I suppose I learned it from you. 
109. When Exhibit “A of defendant was signed you knew, did 
you not, that that property would probably be aseessed for local im- 
provements ? 3 
A. I had not the sor — . of it —— — —— the 
same as any property in the cit t is, no specific knowledge. 
‘ake Did'you et bellove it would within a pretty speedy period 
time 
: A. I had not the remotest idea that it would; I knew noth- 
ing at all about it; it was not suggested to me; it had not 
occurred to me} there was no reference to it. 
111. You had previously bought property on 6th street in this 
city, had you not? 


. Yes, sir. | 

112. Had that been assessed for local improvements? 

A. No, sir; not to my knowledge, except a sidewalk which may 

have been after this time—I believe it was after this Lime. 
tion as to the commencing of the suit for 
the clearing the Haulon cloud a _— that the suit should be 
commenced in your name instead of Mr. and Mrs. Woolworth’s ? 

A. No, sir; not to my knowledge. I recall no such proposition, 
and no suit could be brought in my name as far as I know. 

114. Was not the oo at you should take a warranty 
s fur the land and you pay the consideration 
money, and that as you ed the oath readily made that you 
the owner of the land, in your own 
put up sufficient money to pay the- 


re, Ag ond yi Pa ae Ee tae Se AR nn ARE ' 
R Bie Pee, ete ath hed 7 at 
5 ‘one 3 a f 53 4 


A. No; that was not the proposition as I recollect it; the propo- 


ition was that I should prosecute the suit in the name of plaintiffs, 
make the oath to the papers already drafted or drawn; th, 


at is the 
— — presented tome. That I. would simply make the oath 
and the thing would goon. The case was stated as you state it; 


donsequently I stated I would not clear anybody’s title. 
115. Did not you know that the oath 
plaintiff or his 


ad to be made b the 


great deal of attention to the fact 
it as a novel thing to ask me to 


agent or attorney? 
A. I do not think that I paid a 


. suit in another’s name. I do not know as I understood the 


of the proposition, and I refused or declined clearing 


title. | 
116. You regarded this objection of Mr. Woolworth’s to making 


0 that be was honest in it; to-day I do not think it to bea 


ey. 


es. Be eae in 
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117. Why, then, did you not accept his 
title yourself if he would — up 
penses ? 


ent — EN 


A. As I stated, I did not want to clear anybody 's title. ‘The b 
— 25 proposition was that I clear his title. Lane 
title, to take the title and clear it, provided certain things w, tes 


done which I stated. 
118. You say that as never offered the 860 by Mr. Kav- 
— 2 or any — you paid to Mr. oe 


) weet 


. Yes, sir. 
119 Would you have taken it if it had been offered to you? 
| A. Most assuredly— uo, sir. 
res = say F. - Kavanaugh never was your agent, do ou? 
o. 1 
121. 22 you not get him to pay your hotel bill on one oc q 
| casion om 
A. No, sir; that statement has been made by somebody, and 1 Seg 

deny the statement that on 6th of November he my 1 
it is true that I left the city on the 6th of November, but I did not 


y direct Mr. Kavanaugh to pay it, but paid it m — 
because I had not just then time to pay it m 
r 2 Did you ever direet Mr. Kavanaugh to pay a hotel bill for 
0 ou 
5 A. No, sir; not that I am aware of. I am not aware that he ever q 
a, did; if he ever did it certainly would be a very a7 eee a 
128. When you left St. Paul, about November th, didn't you © 
y t Kavanaugh to pay your hotel bill in order that yould would net 
n found at the hotel ? pee. 
u A. No, sir; Kavanaugh never paid my hotel bill. “Tres | 
n somebody has made the statement in the testimony, and J am 
e you call * attention to it just to deny it, because — 
— he books of the hotel will show that I paid the b 
* myse Bx : i 
124. Do you claim that Mr. Kavanaugh the signatures of |; 
~ Mr. Woolworth and wife to the second ——. to you? a. 
th A. Not a bit of it, sir. I claim n ing of the kind. I 
it; intimated an — of the kind. Br ft 
. — „ — —— Mr. and — — falecly. w 42 oa. 
he ey say that they have never one power authority 
A. 1 claim that Mr. and Mrs Woolworth are woefully mistaken . 
act or tet most falsely. i ) 
to you claim that Mr. Kavanaugh doce not tl she teat 
the vies he says that there was but one power wee by Mr. and Mrs. 
ing * Woolworth ? 1 
296 A. I do not understand Mr. Kavana dior. | to be 
jug that. I understand that he simply one. 3 
a 127. Is it not a possibility that you yourself may be 
he about there being two powers? 


A. Well, Iam as certain as I exist that there were two fr 
* end there is that running through the testimony of the wi 


ne fete 8 * 
2 * r 


show that I am correct. I have not an atom of doubt in my own 
mind, not a particle. If I had not been called on to make the draft 
for the second power, and had not made that draft and delivered it, 
and the power had not been in accordance with it, it is possible I 
might distrust. my recollection, but that fixes that power so that I 
have not an atom of doubt. I am as certain as of any fact I ever 
knew. If I am mistaken, it would be a miracle of a mistake. 

i 128. You say in your testimony, “I also wish to state that no 
a deed to this property was ever tendered me on the part of Mr. and 
MI. Woolworth. I asked for one, but did not receive it.” What 
kind of a deed would you have required from them ? 

A. A 1 warranty deed ; the usual warranty deed. 

129. What would you have been willing to have given in return 
for such a deed if it had been tendered to you? 

A. The amount contracted ‘to be paid for the — — 
amount contained in my tender —in the absence of any demand 
9 Why dian’ yo — —— just for any en in 1 

n’t 4 — n our willingness in that to 
Mr. Woolworth a Hotel ? = N 8 

A. For the — — it was not, in my judgment, necessary to 
do so. I believed Mr. Woolworth would accept the proposition I 
made him—at least left me with the impression that he would, and 

ised to return next day or the day after and report upon his 
acceptance or rejection of the pro on I made him. There was 
no reason I should do it. I woul * r the proposition I made 
2 and I certainly was not called on to make any such state- 


5151 Why did you put Defendant's Exhibit “A” on record ? 
Ag A. For the reason that, as I stated in my direct testimony, that 
| a questions had begun to be raised, and there — to be trouble or 
+ might be trouble ahead, and I was — te , and, while off 
» the record, there was nathi — abr rs. Wo dorch from dis- 
Ping of the property and ng ine out in the cold, leaving me 
simply a cause of action —.— them for breach of coutract, 
r 2 might * something, and might be worth noth- 
Be ing. I preferred om ewe the public of my position 
ee matter, fer bed & de thing over again I would put the 
l Ade cad Mex Won it wus in shape to be recorded. Had 
gc’. Susp ‘Mr. and Mrs. Woolworth, I should have put it on ‘record 


5 _ Redirect examination by Mr. Horn : 
Re = Mr. Hennessy, in reference to the deposition of Charles W. 


ie, Dee! » to which you referred in mination—who took 
3 ive He av ‘down at the time fe — ined before the 


5 1 
* om | . AVID J. HENNESSY. 
ay of the witness, David: J. Hennessy, having been 
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| read over to his on the 18th 9 » 1864; be dee 

= the following corrections and 2 2 425 therein, to ee 
24, in ing 18 (folio 600), after the words * for the . 
* tute for the words “one of the payments” the words. 
Ss — payments.” 
Lines 17 and 18, page 8 35 (folio 687), I have said “I believed the 

Iich day of Novem Sunday I here say T beliove it wan: 
a Saturday—the 11th of November, 1882. 1 
DAVID J. HENNESSY. 


In Rebdutial. 


P. T. Kavanaca (for defendant). 


4 Direct examination by Mr. Horn: 


1. Mr. Kavanagh, I call your attention to the interview ou shave. 
pee — the — a } 
r. aa 
2. When you obtained authority to make sale of the sociale 
question, as I understand your direct testimony, you stated that ¢ 
terms of the sale were talked over? 
A. That was my recollection. 
8. Between yourself and Mrs. Clara Woolworth and her bust 
8. 122 — — — of —— were part cash: 8 
part deſe you to make any nge; are you 5 
A. I think that the conversation at the house was. ior 
298 erence or relation to the terms of the sale being a part om 
sule and balance on time. 3 
4. Were the terms of sale as talked over substantially the mm 
13 2 ou actually did make as expressed in the contract, L i 
1 Exhibit “A?” 
, | A. Yes, sir; that is my recollection 
| 5. Now, at that interview, what was actually said about cash, 2 
— - you can state—about Mr. Hennessy’s being willing top 
cas oust 
: A. I remember having a conversation with Mr. Wool: 
| 1 not remember whether at that time or not—in which 1 
| Woolworth that if Mr. Hennessy chose he could 
| . he was a man of means and could pay all cash ; 
ular time, I think, I told Mr. Woolworth it 
difference whether Mr. 
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8 them without any loes 

. a 6. Now, on occasion 
9 or Mrs. Woolworth that 
A. I would rather think 


7. Well, now, Mr. Ka 
| A. As near as I can recall 
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into 
145 ering: would — ta be outside of this 
hibit “A” of plainti what would your recollection be 
tents of the power under which you acted at the Wiud- 


A.. go Aung recollection is that it was a simple authority to sell for a 


10. Frs not the terms broader than this paper? 
. A. I do not have any recollection. 

11. Did you not understand the terms to be broad enough to au- 
ane the contract at the Windsor Hotel? 


By Mr. Hearp: Objected to as an effort to make the witness give 
an opinion as to what its contents were. 


a 299 12. I want to recall your recollection, Mr. Kavanagh, — Mr. 
Rao. Hennessy. Did understand that Mr. Hennessy required 
@ power broad enough from the Woolworths to authorize a contract 
= oo contract — as you had entered into at the Windsor 
ouse ? 

: EB A. I remember very well that Mr. Hennessy’s requiring a written 
| 3 os 8 from Mr. and Mrs. Woolworth to sell the property and of 
= a draft of the kind; and I remember that he would not 
Bs treat with me till I had such a written authority. 

138. And that he made a draft? 

„A. My recollection is, as I stated before, that he made a draft of 
ee AKs and left it with me, and that 1 had either copied that 
Sea or drawn from it such a power as I considered strung enough 

for to sell the property. . 

„ By Mr. Hearp: I object to the counsel's leading the witness. 
Sas 2g ina very important point in the case. 


5 8 14 Well, now, I ask you whether in entering into this contract 
= ome Windsor 
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oes. House you did not understand that you were act- 
1 Sg ander such E as was nny: to Mr. Hennessy and 
al enough to cover that contract? 


iy Mr. 1 


A for the e 
to give his testimony without leading —— This is 
rt Dare point in the case. 


; e a" 


5 25. 1 your ndependent recollection as to whose hand · 
int ng oak poner wes in under which you acted—the body of 
3 ‘independent recollection outside of any paper i in 


a a | hitman my ow, ted fn my testimony. 


OS ee eee m 
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Was! W e A. 
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i A. Well, — — on 


‘think T ask I asked eee 
: it seems to me that he 
7 ced ny natn Yow 
them to Mr. and Mrs. Woolworth 
17. And they signed it? 
A. That was my recollection, as I say. | 
18. And you brought that back to Mr. Hennessy, as stated. in 
the previous examination ? 9 
A. I brought an authority back. : - 
19. And you showed that to Mr. Hennessy ? 
800 A. I showed the authority that 1 had received from 1 
wid Mr. Woolworth to Mr. ennessy. a 
20. Was he satisfied with it? 
21. Well, 8 Mr. Kavanagh, is beat independesit 
ell, now, Mr. Kavanag it not r 
recollection that it was in your handvwritin g—your 3 
recollection ? 


By Mr. Hearn: Objected to as leading and as an attempt to oak | 
the same question over a half a dozen times. 


22. I will make it, Is it or is it not your best recollection 3 

A. My recollection has always been that I prepared — 
in my own handwriting. ; 

23. And that is still your recollection ? 2 

A. Yes, sir; it is my recollection 

24. Was the power * received from the Woolworths to pell the 


—_ ever revok : 


ve no knowledge of its — — 

25 Mr Kava „between the 8th 
of December, 1881—that is, the — at the Pioneer 1 
office—did either Mr. or Mrs. Woolworth call on you or ask you 
the Keo ? 

A. My best recollection is that they did not. 

26. Or in any way intimate that it was revoked ? 

A. My best. recollection is that they did not. 7 

27. Did Mr. and Mrs. Woolworth at any time prior to 
mencement of this suit, in November, 18 call on you or rag 
you to return that power ? ae 

A. I never met Mrs. Woolworth during that time Mur. ia 
worth asked me for the power, I think, during this summer or 60m 
some time. a Boe.) 

28. Was that the first time? as 

A. Yes, sir. ome 

29. That is, the summer or spring * 18887 ee 

A. Yes, sir. 3 

30. Well, up to the time of the commencement of — — 
vember, 1882, did Mr. or Mrs. Woolworth ever raise a 


with you or in your hearing or knowledge with respect @ 
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=. therity to make the contract of sale between Mr. Hennessy —the 
„ pontract executed by you at the Windsor House between Mr. Hen- 
nesey and yourself for the plaintiffs? : : 

5 A. I have some recollection of Mr. Wool worth talking to me about 
the contract, but cannot speak as to the time. jade 

31. Well, was it prior to the commencement of this suit ? 

A. I should think it was. 
801 32. Was there any questioning of the authority ! 
A. No; the authority was not questioned. 

88. That is, the authority for you to act under it in executing the 
contract—Defendant’s Exhibit Ar 

A. No, sir; it was not questioned. 

34. Did you, either before or after the contract was executed at 
the Windsor House—did Mr. Woolworth tell you that there was 
trouble about it or trouble in the family, or anything to that effect ? 

A. I do not bave any recollection. as to his making any such re- 
marks to me. 

35. What is your recollection as to his making such remarks to 
you on the following day—Saturday ? 

A. The contract was executed on Friday, was it not: 

36. I think so. | 
A. = a pause :) Of course, it was long ago, and Saturday is a 


a 


571 What is your recollection as to whether any such expression 
was used 
A. I have no such recollection of Mr. Woolworth speaking to me 
on the following day. As I was going to remark, Saturday is gen- 
=. erally a busy day, and I am generally at home, and I have no recol- 
“ae —e of meeting Mr. Woolworth on the following day or talking 
ae im. 

38. Was any expression used to the effect that the contract was off 

or that Mrs. Woolworth would not sign the deed or in any way 

Hail to comply with it? | 
A. I have no recollection of that. 

239. What is to your best repollection as to whether there had been 
any such intimation or not? 

Bo a My best recollection is that I had not been so informed. 
410. Now, Mr. Kavanagh, if Mr. Woolworth the next day after that 
wontract was executed had so informed you would not you , ive 
deen apt to have recollected it? 

ae “A. Well, I think if he had come to me and told me that the trade 
was all off and that the property would not be deeded to Mr. Hen- 
e I would probably remember it. 

A1. Well, not to be particular about time, at any time after that 
ves there such an intimation by Mr. Woolworth to you that the 
dale was off or that his wife questioned your authority or that she 

0 A. Well, vent Rot any recollection of Mr. Woolworth 
o me. 
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be deeded to Mr. eee e ab as t his. win at — te 
deed and all that we had done was null and void T 4 a a = 
have remembered it. es 
48. What is your recollection that any such information wa 
given to you? : 
44 Mr. Kavanaugh, did Mr. 
r. Kavan id you ever state to 
there was any difficulty or that there was a — 
— * to act ſor either of the plaintitts in making thate 
tra 
A. No; I never spoke to Mr. Hennessy about any such aun 
45. You recollect taking a ride with Mr. — about the ri 2 
of + Bate Aan 1882 ? Bi 
A. I remember of driving Mr. Hennessy in West St. Paul some | 
tions about that date. 
46. Did or didn’t Mr. Hennessy state to you that he had nade * a 
proposition to the Woolworths ? 8 


By Mr. Hearn: Objected to as leading. i 
47. Did Mr. Hennessy say anything about this transaction or oon 


tract ? a 
A. From my own memory I would not be able to say he did. 


48. Did or didn’t Mr. Hennessy refer to some 

made for settling this difficulty about the cloud of 9 
A. Well, the ride and going to West St. Paul was all a blank © | 

me till Mr. Hennessy refreshed my memory about it. — 

I — no recollection of conversation with Mr. Hennessy on 


eo Do not you recollect his stating that he had made a 
sition to Mr. Woolworth to extend one of the notes and 
2 

2 Aud don’t you recollect such a subject being mentioned 4 

ou? ee 
: A. Yes, sir; but I cannot state it nor the dates. 

51. What was the nature of the proposition : 

(No answer.) 

a Yoo aie settle this question ? 1 
58. About ‘the cloud of title ? 3 


A. Yes, 
64. That he had made a proposition to Mr. Woolworth ? 3 
303 — * — I object to this method of examination a 


By Mr. Bonn: Question withdrawn for the present. a a 

55. Now, Mr. Kavanaugh, I call your attention to the in 
at the Pioneer Press office. 

A. Yes, sir. 

56. On n the ‘28d of December : 


A. ¥es, sir. 
27—339 
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5 BR, 41 whose 85 did you go there with Mr. Hennessy—I 
mean at wiiose instance did Mr. Hennessy go there? 
2 A. At my instance. 
3 5 Now, at that interview was there any question raised either 
1 hoe authority to execute a contract for the sale of that prop- 
erty or the plaintiffs ? 
No, sir. ; 
59. Was there ever any intimation of unwillingness on the part 
of Mire Woolworth to sell the property, to make a deed, or to recog- 
nize your authority? 

A. No, sir; I was there for that purpose. 

60. 3d any objection to your authority to act for her? 

A. No, sir. 

61. Now, you have already described, I think, in your previous 
e how that paper. Plaintiffs Exhibit “ B, ” was drafted ? 

A. Yes, sir. 

62. As that per was being drafted was there any interruption 
made by Mr. Woolworth as to this contract, as the draft proceeded ? 

A. No, sir; none whatever that I know of. 

63. Mr. Hennessy dictated the contract and you wrote it? 

3 A. Yes, sir. 

64. There was no interruption as to any of its terms as you pro- 
2 75 ceeded ? 

* A. No, sir; I do not remember of — * 

65. Have or have you not any recollection of having been told 
by the defendant, Mr. Hennessy, that he had made to Mr. Wool- 
ao a proposition to the following effect, viz., that he would take 

32 in question with its defects and pay for it, provided the 

would draw one of their notes for 42500. making it run 

for period sufficiently long to cover the time required to bar Han- 

lon’s claim by the statute of limitations and make it on its face 
non-negotiable ? 


By Mr. Hearn: Objected to as leading, incompetent, and calling 
7 for earsay testimony. 

A. Yes, sir. 

66. When and where and under what circumstances? 


on By Mr. Hearp: Objected to for the same reasons. 
2304 A. Well, it was long in the fall of 1882 that is, Mr. Hen- 


5 1 told me that he had made such a proposition to Mr. 
! OL. Can you say where, when, and under what circumstances? 
A. He told me that he had made the proposition at the Mer- 
33 and I think the conversation between Mr. Hennessy 
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* os 1 been Mr. Hennessy’s agent for 


a: Ta: — Kavanagh. 
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Z 
70. Mr. Lewensgh. I would like to ask oneor: eee — 
about the interview of the 23d of December, 1881, at the -Pidu 
Press office. You recollect that clause as to curing defects oft dle; 
14 was there any objection made to that by Mr. Woolworth ? 9 8 
7 A. I do not know whether that particular thing was dee 3 
not. N eo 
71. What is your best recollection ? 
A. My recollection is that nothing was said as to that point. 


Cross-examination by Mr. Heap: 


1. Did you see Mr. Hennessy write out quite a lengthy comin 
put to you e 
something had been proposed to Woolworth ? — 

A. Yes, sir. | <4 

2. The question was then propounded by Mr. Horn, was it? ee 

A. Yes, sir. 1 3 

8. Your business is what, Mr. Kavanagh ? 


A. Well, I suppose general auction business; solling real — 


Ky ie 


and household furniture. 
4. You have a store and stock of merchandise ? 
A. Yes, sir. 
5. And a large business? 
A. Yes, sir. 

| 6. Do you burden your mind with the details of 3 — 

i occurs from time to time? ‘he 
3 A. No, sir. . 

: 7. Do you pretend to state conversations —— a agr. 
A. No, sir; 1 am very faulty in my memory, I am sorry to c 
8. You have looked at Plaintiffs’ Exhibit “A,” have you not? 

A. Supposed to be the power? (Counsel nods.) Tes, ir. 1 
9. The record shows that a paper was handed to you soon aft 
si war * — was commenced ; is that the paper referred tof 
es, sir 
10. Have you any doubt as to that paper being in your — 
session some time? 
A. No doubt about it. 
11. Is that obliterated handwriting on the back in nt — 


„ 7 et 
t is. es 
12. Was there ever, in your n any other e 
cept that ? 
A. No, sir. 
13. Did you ever go to the house more than once to * 
authority 7 3 ee 
A. No, sir. * 
14. Do you recollect an authority being given to you expt 
authority at the house ? 
A. That and verbal authority; but the only written aut 
my recollection is the one obtained at the house? 


15. What did you take Mr. — to sve Mr. w eo 
Pioneer Press for? colworth 1 
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A. Mr. Hennessy t mea contract for to sign—at the store 
I think it was—and I him that I t he and Mr. Wool- 


worth ought to have a meeting, and I brought Mr. Hennessy down 
there for the purpose of m Mr. Woolworth in regard to the 
property and discussing the whole matter of the terms, etc. 

16. And particularly that contract that he had drawn up? 

A. Well, my view was, if possible, to have Mr. Woolworth and 
Mr. Hennessy transact the business between themselves; although I 
had what I considered sufficient authority to sell the property I 
a preferred to let Mr. Woolworth do his own selling. 

Sa 17. You say that your recollection outside of Plaintiffs’ Exhibit 
es “A” in evidence would be that the authority was in your hand- 
„ What do think after seeing that document ? 

A. Well, I am forced to think that I was mistaken. 

18. You stated in your examination something about Mr. Hen- 
nessy refreshing your memory on one occasion. 

A. Some days ago, I think, Mr. Hennessy called my attention to 
the fact of him and I going across the river, and his telling me 
about the proposition that he had made to Mr. Woolworth. 

19. Where was that that he told you? 

A. I do not know but it was at the Merchants’ Hotel. 

20. Did he say anything further about the case? 

A. Nothing, only in relation to the testimony given by Mr. and 
Mrs. Woolworth. 


Redirect examination by Mr. Horn: 


| 1. Just a question or . Mr. Kavanagh, in saying that 
806 after seeing Plaintiffs Exhibit “A” that you think you may 


to say that — recollection is not the same as it always has been in 
relation to that draft or powerbeing in your own handwriting—that 
is, the — that was signed by the plaintiffs? 
A. My recollection is and always has been that I prepared a 
wer for Mistress and Mr. Woolworth to sign, but I have no recol- 
as 1 of more than one power to sell. I have thought the matter 
over ever since I was first put on the stand, and have not any idea— 
to remotest idea—of anything but one power from the Woolworths 


bet be called the second powe 
23 A. Yes, sir; but Mr. Hennessy and I disagree on that. 
8. Might it not have been that there was a second power given 


had ample — 
fail to recollect that I ever had a second power or that I ever 
in my possession either at the house or office. I have 
for both, but cannot find but one instrament to sell the 
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be mistaken, if I use the words rightly, did I understand you 


= weell the J. 
a 2. Did fy — Mr. ~ verve My explanation of that matter of 
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5. Mi t you not have forgotten the circumstances?» 3 93 
A. — me, Mr. Horn, that if I had two — 
that I would be able to find them and that I would | 
circumstances of how I came in on of two written satherl: = 
ties. I never was to Mr. Woolworth’s house but once, and I have |; 
not got any recollection of his bringing me any paper. He gave 3 
me ample authority to sell it, orally, but I do not recollect of ever 3 
having received anything in writing from him or Mra. Woolworth 
but at one time. 

6. Now, Mr. — after this Exhibit A“ was shows to you 
you made no further search ? a 

A. Yes, sir. ’ 4 

7. Does or does not the fact that on that further search you did: 7 
not find another power—has not that affected your ee 15 1 
your recollection as to whether there was a second 

A. I was fully convinced at the time that I h — 
but I was asked to make a search, and I did make a very a 
search, but I did not find nor do T remember such a paper as 
Hennessy talked about. 

8. In stating that you were convinced that there wes bat 

307 one written power were you or were you notas fu „ 
_ that the body of that power was. in your own 


2 
was fully convinced that that power was drawn up by * 


self. 
2 + One a to the one ia jt at arog at to thn 
er 3 


By Mr. Hearp: Objected to as cross-examination of the dend 
ant’s own witness, repeating the same thing in substance over a 
over again after the witness has testified positively on the subject, © 5 


A. Yes, sir; I think so. 


PATRICK T. KAVANAGH.’ 4 


Deed referred to in the testimony, in the abstract between J. Ty 
Halstead, attorney-in-fact for the heirs of Edward Hanlon, dees 


and RT. | Sac ter and A. J. Sterrits, presented to be at 
papas an aan a. 


Defendant's Exhibits. 
Dxrexpant’s Exursit “A.” 


Received at St. Paul, Minn., this 28d day of December, A.D. i 
of David J. Hennessy, of — ro — the sum of are 
earnest and in E GT of Robert ee 2 — 


1 0 ——— — eres e of Clara akon 
the au 


inn., wh 
eso ee 


Woolworth — husband, of the 

ned and sold ta the said H 
($10,000), to be paid and which the said 
as follows, to wit, * hundred dollars 


pe 


1 


-~ as 
3 
* a) 
“a 


[=> Beare or Mum 

deu known that on this 28th day of February, A. D. 1882, before 
= fee, Walter C. Goforth, a notary pa ic of Minnesota within and for 
{anid county, pemonally appeared P. 
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earnest money on delivery to the said Hennessy of good warranty 
deed, with full covenants, which shall convey to the said Hennessy 
from the said Woolworths good, clear, and perfect title, except as to 
notes and mortgages hereinafter mentioned, to suid property, and to 
all improvements and appurtenances thereunto belonging, and after 
the said Hennessy shall have been furnished by the said Woolworths 


with a complete, official, and certified abstract of title to the said 


property, which shall show title in them thereto as aforesaid, and 
nineteen hundred dollars on or before one year, and nineteen 
808 hundred dollars on or before two years, and nineteen hun- 


dred dollars on or before three 72 — from the delivery of 


deed as aforesaid and the giving to said Hennessy of possession of 
said premises and the emoluments, with interest from the date of 
such delivery and giving of possession, at the. rate of seven per 
centum per annum, payable annually, except in case of a note taken 
up before due; and the last three mentioned sums are to be secured 


by mo back on the said premises, and the said Hennessy is to 
assume and after the last-mentioned date, and from and after 
that date only, a certain note and mo for eighteen hundred 


dollars, made August 10th, 1880, and running from Seth B. Wool- 
worth and Clara Woolworth to Edwin W. Rice, which said mort- 
gage is recorded in the office of the register of deeds of said Ramsey 
county, in Book 59 of Mortgages, on page 218, and which the said 
Hennessy agrees, under and in accordance with the suid stipula- 
tions herein contained and each of them, to pay when due. It is, 
moreover, agreed that if there are any clouds or defects in the title 
to the said property they and each of them shall be removed and 
cured with ing dili by the said Woolworths, if removable 
and curable, and if not removable or curable the aforesaid fifty dollars 
is to be refunded and this contract to be void at the option of the 
said Hennessy, and to be void also at the option of the said Hen- 
nessy in the event of the neglect or failure on the part of the said 
Woolworths to remove or cure within a reasonable time every and 


1 and curable clouds or defects which may be on said 


P. T. KAVANAGH, 
Agent of Clara Woolworth and &. B. Woolworth. 
DAVID J. HENNESSY.. 
Witnesses : 
: H. A. ESTES. 
H. M’CARTHY. 
eres bes : 


County of Ramecy 


T. Kavanagh, to me well known 
Peron who, as agent of the within and foregoing 


Janine’ Clare, Woolworth and 8. B. Woolworth, executed the within 


pa foregoing contract and bargain of sale, and he acknowled 
* executed the same freely and voluntarily and with — 


Are 


3 * 1 * 
ae - 11 * 1 1 . ° > 
3 ‘ ree ft fT Be ian 2 8 ' < are 
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files in case of said estate 


iis “DAM! > J. nr W Chana W 
ity; and on tho same 


J. Hennessy, to me well dey peal appeared a 


the within and foregoing contract, and ava as 
309 second part thereto, executed the same, and he 
that he executed it freely and voluntarily. 


Sworn to before me this 28th day of February, A. D. 1882 = 
[seat] ALTER ©. C. GOFORTH, 3 
Endorsed. as 


SraTe OF MINNESOTA, } oie 


County of Ra 4 
* whem Orrice or THE Recister or Deeps. . 


This is to certify that the within instrument was filed for re, 3 
in this office, at St. Paul, on the 12th day of September, A. D. — 


at 12 o'clock m., and that the same was duly recorded in Book 
of Miscellaneous, pages 527 and 528. 
(Signed) CHAS. H.. . 


[szat.] By CHAS. W. Fil. of Bool 


DEFENDANT'S Err B.“ 


Mainzer’s Opinion 


Notes as to lots 4 and 9, block 20, Robert & Randall’s add. to 4 
Paul, as predicated on an abstract of December 13, 1881, 2 
conveyances therein referred to. 


The plat of Robert & Randall's add. (No. 11) dose not give an a 


deri ion of the property laid out. Although eo: 

—2 . on that account, still it il he dd be tee be more = 

factory if the deficiency was remedied, which can be done under t 

provision f net ee ů˙ — of the. Bees 

The prope pet in ca 2 — purchased June 24, 1 
1& uz. by 


Hanlon o attorney. It appears 
died on of Job "The abstract shows that the estate was t 


probate court (No. 13), and that license was 2 7 25 J = 
mings, administrator de bonis non, but it 7 
estate was ever closed in said court, nor that py 
under the license. It needs proof of heirship . 
2 of court assigning — to the heirs showing — 
to same. 
But su ng that the mentioned in deed to Clara 1 
worth (No. — the ete haleoab tow of deceased CK. 
— ee the question —— 
310 271888 258. — 5 Tether the pe the 
un 
& Mills and authentication thereof are a 


But the proceedings in the 


* > 1 * Davin. — ve. 2 r ote ithe dri 9 ' 
bei, Patrick Hanlon, whose — appears still outstanding. even 


if everythi else was regular a 

‘As stated before, — is no — of heirship nor any final settle- 
— — the estate, and without curing those defects I cannot pass 

o title. 

The action commenced by Sarah Ann Randall in the district court 
— 88), and thence — to the United States circuit court, was 

ismissed June 26, 1875. 

‘The adverse title of Wm. F. Davidson (Nos. 42 to 49), in my 
— does not affect the validity of this title to those lots. 

: rea an unsatisfied mortgage (No. 37) in favor of Edwin 
wit Rice $1,800 against the property, and the taxes of 1881, 
amounting to $98.28, appear to be unpaid ; the local improvement 

taxes are not reported upon and ought to be looked after. 
Yours, etc., J. MAINZER. 


St. Paul, January 20, 1882. 
D. J. Hennessy, Eaq., city. 
My fees, $10. 
(Exhibits “A” and “B” of deposition of F. W. — h are Ex- 


hibits “B” and “C” of defendant’s cross-bill, be 1e written 
.tenders of defendant. See pages 9 and 10 of the ole — 


DEFENDANT's Exuisit C.“ 


STATE. OF — 
County of Ramsey "hoe: 


In 3 Court. Special Term, April Ach, 1882. 
In the Matter of the Estate of Epwarp HAxTLOx, Deceased. 


Letters of administration de bonis non on the estate of said deceased 
being this hae unto William P. Murray, of said county, and 
* at the value of said estate is less than five thousand 


= It is pondered that all — and demands of all agains 
&.. anid estate be presented to this court, for examination and hearin), 
at the probate office in St. Paul, in said county, on the followi 

Es days, viz: On the first Monday of the month of June, A. D. ving 
Bees the same being the fifth day of said month. 

It is further ordered that six eer > from the date hereof 


. 22 
. Cd ee ae N p * 
12 7 i. ‘eo . a * 5 2 * 
4 8 — pan — „ ty es Pe! 2 * hws ‘a oe | * 
5 4 
a 
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in the Daily Globe, a newspaper printed and published at St N, 
in said county. | eee 
By the court: — 
[sxat.] HENRY O’GORMAN, 9 
Fudge of 


Attest: FRANK ROBERT, Clerk. 
(Duly certified.) 


-* — 


DEFENDANT'S EXHIBIT —. 


This indenture, made this thirteenth day of October, in the 
of our Lord one thousand eight bundred and fifty-three, 
John T. Halsted, attorney-in-fact for the heirs of 

ption, State of Louisiana, deceased, 


tnesseth : 
consideration of 
id by the —. a 
* 2 


designated as follows, vis: 

In Randall and Robert’s addition to the town of St. Paul, 
mencing at a stake on the north side of Seventh, distant 3 
from the corner of Seventh and Minnesota streets one hundred ane 
fifty feet, thence northward and parallel with Minnesota street two o 
hundred and thirty-six feet to Eighth street ; thence westward hg 
south side of Eighth fifty feet; thence southward two hundred 
thirty-six feet to Seventh street; thence eastward 

side of Seventh street fifty feet to the place of 
312 described in deed from W. Randall and wife to 
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good right to sell and convey the same in the manner and form as 
above written, and that the same are free from all incumbrances 
whateoever, and that the aforesaid premises in the quiet and 
able possession of the said parties of the second part, their heirs and 
assigns, against all and every person lawfully claiming or to claim 
the whole or any part thereof they will forever warrant and defend. 
In testimony whereof the said party of the first part has here- 
unto set his band and seal the day and year first above written. 


JOHN T. HALSTED, [seat] 
Attorney-in-Fact for Heirs of Edward Hanlon, Deceased. 


Sealed and delivered in the presence of— 


A. PIERSE, 
HENRY A. LAMBERT. 


TeRRITORY or MinnEsora, \ * 
County of Ramsey, 


Be it known that on this thirteenth day of October, A. D. 1853, 
before the undersigned personally came John T. Halsted, attorney- 
in-fact for the heirs of Edward Hanlon, deceased, the grantor 
to the foregoing and within deed from him, as such ntor, to 
Robert F. Slaugi:ter and Andrew J. Sterrett, to me personally known 
to be the identical person described in and who executed the said 

deed, and he acknowledged that he executed the said deed 
313 freely and voluntarily for the uses and purposes therein ex- 
pressed. 


A. PIERSE, 
Notary Public. 


Filed 15th October, at 9} a. m., A. D. 1853. Recorded in Book 
4H“ of Deeds, pages 31 and 32. : 


(Duly certified.) 
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Plaintiffs’ Exhibit 
Piarntirrs’ Exnusit “ A.” 
Sr. Paut, Dee. 8, 1881. 


P. T. Cavanagh. 


We hereby authorize you to sell for us lots 4 and 9, block 20, 
~-. Robert & Randall’s addition to St. Paul, for the $10,000 net to us. 
ce CLARA WOOLWORTH, 


=? 
ee 
5 . 
Jade 
2 
4 


em 
9 
* 
* 
72 wt 
N #5.) 


8. B. WOOLWORTH. 


beck of foregoing exhibit partially obliterated pencil 
by F. T. Kavanagh to 4 said Kavacagh’s 


testified 


r 
ee tee 5 8 ? 
o> weit { to be in his, said Kavanagh's, 
E writing.) 
3 2 * 0 
‘ fe 85 a N 1 


Prarntivys’ Exarsir “ B.” 
(Letter head of Pioneer Press.) . 


Sr. Paus, Minn., Dee. 28, 1881. 


Rec’d, Saint Paul, Minn., this 23d day of Dec., 1881, of Daniel “% 
J. Hennessy, of Dubuque, Iowa, the sum of fift fy (950 ($50) dollars in 
rt payment of price of lots four (4) and nine (9), in took twenty =~ 
20), of Robert & Randall’s addition to St. Paul, Minn., which I 1! 
ave sold the said Hennessy for ten thousand dollars ($10,000), 
to be paid as follows, viz., twenty-five hundred’ dollars cash, on 
delivery to said Henn of good warranty deed, with uu 
= — poe pe * — from —.— = ool worth and ee B.S 
ool wort good, clear, ect title to the roperty, and 
of abstract of title showing such title to the said” inn 
said Clara Woolworth & 8S. B. Woolworth, and twenty-five hun- 
dred dollars ($2,500) on or before one year, and twenty ve: - 
314 hundred dollars (62,500) on or before two years, and tuen 
"five hundred dollars ($2,500) on or before three years; 
ferred payments to — interest at the rate of seven per cent. 
annum, payable annually, and to be secured by mortgage 
the said premises. If are any clouds or defects on 
said property they and each of them are to be removed 
by ssid Woolworth and 8. B. Woolworth, if removable 
curable; if not, said fifty dollars are to be refunded to said 
nessy, and this contract to be void. 


PLA Exarsrit “ C.” 
Summons. 


Strate or Minnesota, County of Ramecy: 
District Court, Second Judicial District. 
Ciara Woorwonrn vs. Patrick Hanon. 


The State of Minnesota to the above-named defendant : 


You are hereby summoned and required to answer the complaint 
in the above-entitled action, — has been filed in the office of the 
clerk of this court, at St. Paul, in said county, and to serve a copy: | 1 
of your answer to the said complaint on the subscriber, at his oll. a 
in St. Paul; in the county of y and State aforesaid, Berner 
twenty days after the service of this sammons on you, exclusive 2 85 
the day of such service, and if you fail to answer the said complaint: = 
within the time aforesad the plaintiff in this action will apply to; 
the court for the relief demanded in the complaint. 2 

I. V. D. Pes las 


Dated July, A. D. 1882. 
Plaintif''s Attorney, 3 
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County of Ramsey, 
I hereby certify that the within-named defendant, Patrick * ; 
_ cannot be found within my said county. _ 
July —, 1882. : 
——, Sheriff * 
5 Drars or Minnesota, County of Ramsey: : ! 
2m District Court, Second District. 2 


CranA Wool wonrng ve. Patrick H ANON. 


* complaint of the above plaintiff respectfully shows to this 
court 
: — — by herself and tenants, now is and for more 
3815 than ten (10) years last has been in the constant, actual, 
and lawful possession of the following-described real estate, 
sitdate and being in the count of Ramsey and State of Minnesota, 
vis: Lots number four (4).and nine (9,) in block numbered twenty 
20), in Robert & Randall’s addition to St. Paul, and that the said 
efendant, Patrick Hanlon, claims to have some estate or interest 
therein or lien upon the same adverse to this plaintiff. 
Wherefore this ic ee ede, that such ad verse claim and the 

jaded the be determined, and that it be ad- 
that no right, title, estate, lien, or in- 
Gott in the same, mi 0 for — other and further relief as to this 
court shall seem meet. 

I. V. D. HEARD, 


Attorney for Plaintiff, S. Paul, Minn. 
PiaintirFs’ Exnisit D.“ 
5 or — 15. 


The eee the 3 court of the county aforesaid to Bernard tS 
| Rogers, of St. Paul, in said county, Greeting: S| 
Wpbereas Edward Hanlon, late of the town of St. Paul, in said ie 
.  ‘@ounty, deceased, having, while he lived and at the time of his HE 
deͤeath, chattels, rights, credits, and estate in said Territory, 
— died intestate, whereby the power of granting adminis- 
* tration of all and singu lar the erode, cates, rights, — gama 8 
tate of the said — also oſ having, — allowing 
de account of such administration does — n unto said court: 
5 Tue court aforesaid does therefore, ore, by these presents, order, consti- 
ooh — oe administrator of all and singular the goods, 

5 6 ts, and estate of the said deceased — to him 
. — + ae — of —.— — mye and 
an y of acco to so to 

* all and singular tt the rights, 

eof the — e and pay all debts in which he stood 
—— rights, credit, and estate afore- 


— 1 


remises on or before the twenty-fifth day of October, 

year of our Lord one thousand eight hundred a 
In testimony whereof I have hereunto affixed 
court and subscribed m — 2 St. Paul, in 


[Probate Court Seal, Ramsey Oo., M. T. 
HENRY A. LAMBERT, 
Judge of the Court of Probate of the County of Ramevy, M T.. 


(Duly certified.) 
Praintirrs’ Exuisit “ E.“ 
Territory or Minnesota, Ramesy County: 


Probate Court. 
In the Matter of the Estate of Epwarp Haxron, Deceased. 


To the Hon. A. C. Jones, judge of probate of the county of Ramsey: a 


The petition of the undersigned, vf the city of Bt. — coun 5 5 
. Territory of Sinmerols -reapestially she ve 2 

That Bernard Rogers, the administrator a — ty this this honor 
able court on the twenty-fifth A. D. 1853, * 
minister the * of Edward Hanlon, deceased, bas absconded fr a 
this Territory, lea the estate in an uneettled condition. oe 

That said d died seized and possessed eo 


of the parish 7 — — and another, 5 | 
name and residence is unknown to — 
That after the death of the said Edward ard Hanlon the said 0 Oe 0 5 
rine Dwyer, Philip Hanlon, — Hanlon, Bridget — a 
Hanlon, aud Johanna Hanlon conveyed ‘their interest 25 
lot four (4), in block wonty, fe in Roberts and Randall's, 
the town of St. Paul, to Robert T. Sjaughter, of the city g 
That there are no kindred or creditors of ie al dav 


tn said en ᷣ 
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2 ‘ented in the said lot, except the said Slaughter, and that it is 
817 necessary that some person should be appointed to settle up 
the said estate, and that your petitioner is one of the attorneys 
OT Wherefore yosr petitioner humbly prays that the said Roge 

r petitioner humbly at the sal rs may 
be removed — pedi — 2 said estate, and you will 
‘appoint and grant under your petitioner letters of administration 
upon the estate of said d upon our petitioner complying - 

with all the statutory requirements. 
And your petitioner will ever pray, etc. 
St. Paul, January 28, 1857. : 
I. V. D. HEARD. 


TERRITORY OF MINNESOTA, } * 
County of Ramsey, 


Isaac V. D. Heard, of said county, bein duly sworn, says that the 
foregoing petition is true of his own knowledge, except as to matters 
therein stated upon information and belief, and that as to these 


matters he verily believes it to be true. 
I. v. D. HEARD. 


Sworn to and subscribed before me Jan. * 1857. 
A. C. JONES, Judge. 


| Endorsed: Filed Jan. 28, 1857. A. C. Jones, judge. 
(Duly certified.) 


Piaintirrs’ Exarsit “ F.“ 


Trnnrronr or Minnesota, id 
cu of Ramsey, | 
The honorable the probate court for the county of Ramsey to I. 
> V. D. Heard, Greeting: 
Whereas Edward Hanlon, late of the Territory of Minnesota, in 
. . r county, deceased, having while he lived and at the time of 
. =a , chattels, rights, credits, and estates in said Terri- 
1 —— lately died intestate, whereby the _— of granting ad- 
ministration of all and singular the chattels, rights, credits, 
and estates of the said deceased, and also of having, examining, and 
* "Bling the account of such administration does does appertain unto 
tis court, and the letters of administration on said estate heretofore 
5 oe having been revoked : 
~The court aforesaid does therefore, by these presents, ordain, con- 
=) mint and appoint you administrator de bonis somo and — 
chattels, credits, and estate aforesaid and does hereby 
2 power and authority to administer all an An. 
chattels, rights, credits, and estate of the 
— to him while he lived and at the time 
same well and faithfully to dis- 
demand, collect, and secure and 
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receive all and singular the rights and credits of the nid deceased, ~: 
and pay all debts in which stood bound, so far as the 5 
chattels, rights, credits, and estate aforesaid, under the orders “ae 
court, will enable you to do; and having accepted the said trat 
and given bonds, conditioned for: the faithfal performance of the 
duties thereof, in the form prescribed by age will make or cause. : 
to be made a true and perfect inventory of all the ee 
credits, and estate of the said deceased, and the 2 
to be returned to the court for the county aforesaid on or == 
before the 26th day of May, 1857, and also to return to the said et 
a true and just account of your administration in the premises o 
or before the 23d day of February, 1858. : 


In testimony whereof I have hereunto affixed the seal of said 
court and subscribed my name at St. Paul, in said county, this 23d 
day of February, A. D. 1857. 

[PROBATE COURT SEAL] A. C. JONES, 


Judge of Probate. 


Nad 


Endorsed. 
Piaintirrs’ Exursit G.“ 


To the honorable the probate court of the county of Ramsey: 
The petition of Michael Cummings respectfully shows and states 


Ist. That Edward Hanlon, a citizen of this State (then Territory) 

departed this life about the Ist of October, 185-. 3 
bd. That Bernard —— was appointed by the probate court f 

the county of Ramsey administrator of said estate. . : 
3d. ee rs left the State in 1853 and has not aines 
returned. a 
4th. That at the time said Rogers left he placed under thecontrol = 3 
— our petitioner all of the real estate of the intestate in the on 
msey. 1 2 

5th. That since said Rogers has departed from the State as aſore- 

said your petitioner has expended for the use and benefit of said _: 

estate the sum of one hundred dollars in the 2 of taxes and 

in the building of a sidewalk, said sidewalk being built under an 
order of the common council. ee | a 
6th. That said estate is now indebted to your petitioner in the = 
sum of one hundred dollars, with interest from the different times 
of payment, as will be shown when your honor may desire. 8 
th. That said real estate still belongs and is owned by the estate = 
s Bh. po further shows and asks, if you 5 
N your petitioner * 

honor vacates the appointment of Bernard — Zandas 4 

— Coat your petitioner may be appointed, as a pal ereditar 
said estate. ar 
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en end subscribed b. before me this 84 fas lay of Angas, 1 188809. 
~ [NOTARIAL ear. 
. Notary Public, Min’a. 


Fndorsed: Filed August 2, 1859. John Penman, judge. of apes, 
* Waly certified. ) 9 


Piaintirrs’ Exursit H.“ 


In the Probate Court for the County of Ramsey and State of 
: Minnesota. 


In the Matter of the Estate of Epwarp Hanton, Deceased. 


* The petition of Clara Woolworth lly shows to this court 
that she is the owner of lots four (4) and nine (9), block 20, in 
~ Robert & Randall’s addition to St. Paul, in said county, of which 

= said Edward Hanlon died seized ; that she holds title to 

conveyances from the heirs of said deceased; that 

never been settled or closed or the said real estate 

to the owners thereof, and that she is desirous of —— 
real estate decreed to her as the owner thereof through sai 

| — that one Michael Cummings, formerly administrator of said 
late, having since deceased, and that said estate is now without an 
administrator. Wherefore your petitioner prays that an adminis- 
‘ trator be appointed of said estate in order the same be closed 
ond the 11 deeded as ‘aforesaid. 


ee. 
* 4 ¥ ey 7 
A — oe 


CLARA WOOLWORTH, 
By S. B. WOOLWORTH. 
er Country, 8 


. B. Woolworth, being duly sworn, says that he is the agent for 
. Woolworth, above bamed, and believes the foregoing petition 


} ft be true. 
S. B. WOOLWORTH. 


Sworn to and subscribed March 9, 1882. 
[woTraRIAL SEAL. ] I. V. D. HEARD, 
. Notary Public. ! 


Endorsed: Filed March 9, 1882. Henry O’Gorman, judge of pro- 
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Pratntirrs’ EX I.“ 
Lu of Administration De Bonis Non. 
or 2 —. 
ad Bone 


Be — — to whom these presents shall come 
ay and especially to William P. Murray, of eaid 4 


* —— late of said county, de 
ae ae 


. eS 2 . 
4 


tx 


* etwas : 
* 8 ** 


* 3 . wrt 
“es W ＋ 


ceased, ately died intestate ab bs city of & Neal, ving : 

lived and at the time of his death goods, , anc 

“il and singular 2 — ea 2 
and singular t te, estate of said. «4 

deceased, and also the auditi allen fag, and finally 5 | 

the accounts thereof is within the e of the SE: tt Ss 

of said county ; us| 
And whereas William P. Murray, 


said court for the faithful execution ot ee | 
said estate, which said bond has been approved by said judge and 
Nee tall cintiinien tn spones Wiaiiudaiiial 4 
0 re, ce in your in 
ity, do b these presents constitute and rr the said Wil- 
liam P. Murray, administrator de bonis of all and he 
goods, chattele. right, credits, and estate of said . and da 
y authorize and se 
all the real and perso 
rents, issues, and profits thereof until 
ps or until 1 over by order 
re | 
sonata the debts, claims, demands, rights, 2 
to the said deceased while living 
did belong. 
uiring you to 
ings, and fences on said 
your control; and in accordance with 
$21 asfiled aforesaid, to make and return 
said county within three months a — 
which eball co coe 1 7 En — Sioa owledge aus 
which come to oe 
sion of any to administer -according to law. 
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and a 
thereon as shall be 

render a just and true account of your admin 
within one year, and at any other time when required 
and to perform all orders and decrees of said court dy you 
performed in the premises. 

In testimony whereof we have caused the seal of car probete court 
to be hereunto affixed. 

ce Se ee „judge of our said pre 


at Saint Paul, in said. * this 4th da pe A.D 385 5 
PROBATE COURT SEAL. } HENRY RMAN, es 
* 
Attest: FRANK ROBERT, In., Clerk. 3 
(Duly certified.) 
20-—889 
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PLAINTIFFS’ Exniarr “35.” 
Notice Hereto Annexed. 


Strate oF MINNEsoTA, ; as 


County of Ramsey, 


Peter J. Esch, being duly sworn, says that on the 12th day of 
March, A. D. 1882, he posted up at each of the following places, viz: 
Ist, on the bulletin board on the southerly wall of the old court- 
house; 2d, on the bulletin board on southerly wall of the new court- 
house; 3d, on the bulletin board on the southerly wall of the eity 
hall of the city of St. Paul; and, 4th, on the bulletin board on the 
easterly wall at the entrance to the municipal court-room, in said 
city of St. Paul, being four of the most public places in the county | 
of Ramsey, a notice of which the annexed is a true copy. 

PETER J. ESCH. 


1852 bed and sworn to before me this 20th day of April, A. D. 


[PROBATE COURT SEAL. ] FRANK ROBERT, Jz., 
: Clerk of Probate 


(Duly certified.) 


322 Notice to Oreditors. 


Srate or MINNESOTA, 0 wa 


County of Rameey, 
In Probate Court. 
In the Matter of the Estate of Enwarp Hanon, Deceased. 


Notice is —.— to all persons having claims and demands 
aes te estate of Edward Hanlon, late of the pers | of — 
„that the judge of the probate court of said county qill 

hear, examine, and adjust claims and demands against said estate 
at his office, in St. Faul, in said county, on the first Monday of the 
month of June, A. D. 1882, the same being tho fifth day of said 


month, and that six months from the 4th day of April, 1882, have 
been limited and allowed by said probate court for creditors to pre- 


WILLIAM P. MURRAY, 
Administrator De Bonis Non of the Estate of 


sent their claims. 
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i Piamrtirys’ Exursrr “ k. 
Strats or Minnesora, County of Ramsey: 
District Court, Second Judicial District. 


Ciara Woo.worts and S. B. Woorwonrn 
ve. 
P Danigt J. Hennessy. 


The State of Minnesota to the above-named defendant : 


You are hereby summoned and required to answer the com 
in this action which has been filed with the clerk of said cou 
to serve a copy of your answer to the said complai 


and 
nt on the sub- 
scriber, at his office, in St. Paul, in said county, within twenty days 
after the service of this summons on you, exclusive of the day of 


such service, and if you fail to answer the said complaint within  * 
the time aforesaid the plaintiffs in this action will apply to the eourt 
for the relief demanded in the complaint. 
Dated (Sept. 14 erased and Nov. 1 D. 1882. 
I. V. D. HEARD, 
Plaintiff’ Attorney, &. Paul, Minn. 


Above endorsed in pencil with words “Col. Allen;” aleo in ink % 
—_ words “ served on Nov. 11,” and following certificate annexed 
thereto : | 5 


State or MINNESOTA, } ons 
County of Ramsey, , 


I hereby certify and return that at the city of St. Paul, county | 
and State aforesaid, on the 14th day of November, A. D. 182,1 
served the summons hereto attached upon the within- 
323 named Daniel J. Hennessy personally by handing to and 
leaving with him a true and correct copy thereof. 
Dated this 14th day of Nov., 1882. 
FRED. RICHTER, 


8 of „ Hun. 
By 2 ——— 
Sheriff's fees, travel, $1.20; paid. . 

Piraintivys’ Exarsir IL.“ 
Abstract of Title. 4 
To lots 4 and 9, block 20, Robert & Randale addition to St. Paul. « 

1. Original en H. H. Sibley. Entered Sept. 2, 1848. W. 

heli of & ey ene at 


E. qr. sec. . 29, Load 
2. The United States to H H. Sibley. Patent issued March =; 
desde, 542 Same as in No. 1. 


24, 1849; filed Feb. 26, 1872; “ 
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8. Henry 
torney, dated Nov. 7, 1848; filed Jan. 5, 1849; “A,” St. Croix, 57. 
To make deed of all the lands entered by said Sibley at the land 
office of the Chippewa land district (said Sibley being one of the 
board of arbitrators chosen for that purpose), said deeds to be made 
to the parties who fairly claim the same only upon certificate of the 
board of arbitrators aforesaid. a 

4. Henry H. Sibley, t of the board of arbitrators, by David 
Lambert, his attorney, to John Randall. W. D., dated Jan. 20, 1849; 
filed Jan. 25, 1849; “A,” St. Croix, 74. As the Benj. Gervais claim 
in 8. E. qr. sec. 31, T. 29, R. 22: Beginning at a stake 494 chains 
E. from qr. section post between sec. 6, T. 28, aud sec. 31, T. 29, 
running north 40 and one-half degrees, W. 7.66 chains to W. 
boun line of said E. qr. sec.; thence N. along said W. bounda 
line 11.24 chains to land owned by Louis Roberts; thence 8. 
degrees, E. 21.60 chains to southern boundary line of said S. E. qr. 
sec. or to place of beginning, being 9 A., 3 R, and 15 rods, reserv- 
ing and excepting 1 A. deeded to 
the bench of land running from Chas. Bazille’s house. Closing 
course he A description method. Does not purport to have been 

now 


1 a 


n 
; é * 
4 * 

9 
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Lots 1 and 2, sec. 28, R. 22. 
6. The United States to Louis Roberts. Patent issued June 1, 
1849; filed Jan. 5, 1854; F,“ deeds, 595. Same as in No. 5. 

7. Louis Roberts and wife to John Randall. W. D., dated Jan. 
24, 1849; filed Jan. 25, 1849; “A,” St. Croix, 67. Commencing at 
8. W. corner of block 25 and runs along E. line of Minnesota street 
to N. W. corner of lot 10, block 18; thence easterly along line be- 
tween lots 9 and 10 to lot 12, block 18; thence northerly with the 
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ne between T. 28 K A . thence W. along said 


to N. E. corner of the Catholic buryi nds; thence alo 
grave-yards in a — — to Thi 
; thence to place of beginuing, being 10 and one-half A., more 


8 and wife to John Randall. W. D., dated Jan. 
. 1840; filed 80, 1864; D D,“ deeds, 417. Same as in No. 
N “22.11” chains instead of 1211 chains. , 
„ John Randall to Wm. H. Randall. Power of attorney, dated 
. 1847; filed Jans 7, 1856; L.“ deeds, 226. To buy and 
pany property, to execute bonds, deeds, and other instruments in 
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H. and wife to David Lambert. Power of At- 


a Haden. 1 A. to Jos. Brisbois in | 


6. Grein ent by Louis Roberta Entered Sept. 1, 1848. 


line between lots 9 and 12 and between lots 5 and lots 6, 7, and 8, 


line 8.80 chains to V. Guerin’s land; thence 8. 40 and 


1849; “ a Croke, 
R 4 


11. Subdivision by Louis Roberts and Jno. Randall, by Wm. H. 4 

— 1— attorney. Plat acknow Dec. 7, 1852; filed, not ‘= 
, “45 VI 19. Sua ivision of a portion of K K 2 

$25 ae 86s 21. T. 29, and of lot 2, sec. 6, T. 28, R. aa 
other property into Bakers & Randall’s addition to St. ol 
Premises in caption are situated partly upon S. E. qr. sec. 31, T. 29, 
A and partly upon lt 2, eo. 6-28 B22 : 

12. John Randall and wife, by Wm. H. Randall, Sr., their attor-- 
ney, to Edward Hanlon. W. D., dated June 24, 1850; filed June 
25, 1850; “A,” deeds, 419. In Randall & Robert’s addition to . 
Paul, commencing at a stake on N. side of Seventh street, distant 
westward from corner of Minnesota and Seventh streets 150 feet “a 
thence northward and parallel to said Minnesota street 236 feet (es 
Eighth street; thence westward along S. side of Eighth street 50 
feet ; thence southward 236 feet to Seventh street; thence eastward = 
along N. side of Seventh street 50 feet to begi beginning. a 

13. The Probate Court of Ramsey County to The Public. Min- 
utes of court, folio 545. In the estate of Edward Hanlon, deceased; * 
license to sell, dated October 7, 1859; file 25, probate court records. an 
Granting license to Michael Cummi administrator of said estate, = 
to sell luts 4 and 9, block 20, in Is addition to St Pan. 

14. The heirs of Edward Hanlon, deceased, by John T. 3 aa 
their attorney, to Robert F. Slaughter and Andrew J. Sterrett. W. 
D., dated October 13, 1853; filed October 15, 1853; “ H.“ deeds, 81. 
Same premises as in No. 12, constituting lots 4 and 9, — — 2 
recorded on plat of St. Paul. See powers in Nos. 29, 80, and og 

15. Andrew J. Sterrett, Robert F. Slaughter and wife to We. a 
Spencer. W. D., dated Feb 15, 1854; filed F 17, 1884; 
3 deeds, 168. Lots 4 and 9 lock 20, Robert & lin : 
tion to St. Paul. 

16. William y nor and wife to Jonas Gise. W. D., dated March 
23, 1854; filed April 1, 1854; G,“ deeds, 390. Lot 9, block * 
Robert & Randalfe addition to St. Paul. 8 3 

17. Jonas Gise to Roberson Comforth. W. D., dated September: 
18, 3 Oetober 18, 1854; “I,” deeds, 857. Same 9 

as in No. pas 

18. Wm. cer and wife to Louis Hyneman. W.. D., tee 
November 8, 1854; filed November 3, 1854; „K. deeds, 206. 424 
4, block 20, Robert & Randall's addition to St Paul. f 06 
house oocupied by Cummings. Be: 

19. Louis 1860; led September 17 H. Trader. W. D., dated 8 
tember 8, 1 filed 1 17, 1856; d 482, me: | 
premises as in No. 18. 2 

20. James H. Trader and wife to Lewis Hyneman. 2 

826 D., ö filed February 18, 1866; 
deeds, 206. inen as in No. 18. 19 18 

A. — 2 —.— wils to Wm. Spencer. W. N on 
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. uary 16, 1856; filed February 18, 1856; N,“ deeds, 290. Same 
3 premises as in No. 18. 7 
22. Wm. „ and wife to R. F. Slaughter. C. C. D., dated 
October 22, 1856 ; filed Nov. 6, 1856; O, deeds, 547. Same prem- 
ises — in No. 18. : 
23. Henry H. Sibley and wife to John Randolph. Deed, dated 
March 20, 1857 ; filed June 10, 1857; Q,“ deeds, 681. All that 
rtion of lot 4, block 20, Robert & Randall’s addition to St. Paul, 
t lies within the W. half of S. E. qr. sec. 31, T. 29, R. 22. 
24. Robert F. Slaughter and wife to Thos. S. Slaughter. W. D., 
dated November 25, 1857; filed Nov. 30, 1857; 8,“ deeds, 418. 
Same r as in No. 18. | 
25. Thos. S. Slaughter and Marie L., his wife, to Wm. F. Wheeler. 
Power of attorney, dated May b. 1859; filed June 3, 1859. “A,” 
wers, 125. General power to sell and convey lot 4, block 20, 
& Randall’s addition to St. Paul. 
a , 20. Thos. S. Slaughter and Marie L., his wife, by Wm. F. Wheeler, 
=. __ their attorney, to Michael Cummings. Q.C.D., dated June 1. 1859; 
weer . acknowled May 1, 1859; filed July 5, 1859; “ V,” deeds, 500. 
Lt 4, b 20, Robert & Raudall's addition to St. Paul. 
5 «ae 27. Roberson Comfort to Michael Cummings. Q C. D., dated 
June 25, 1861; filed December 9, 1862; A A,” deeds, 497. Lot 9, 
block twenty, Robert & Randall’s addition to St. Paul. 

28. Michael Cummings to Clara Woolworth, wife of S. B. Wool- 
worth. W. D., dated August 27, 1866; filed August 31, 1866; 
EK K.,“ deeds, 629. Lots 4 and 9, block 20, Robert & Randall’s 
; addition to St. Paul, being 50 feet on Seventh street and running 
Ba — to Eighth street, 236 feet in depth, more or less. | 
209. Maurice Hanlon and Johanna lon to Messrs. Malhiot & 
Mills Power of attorney, dated November 22, 1852; filed Novem- 
der 27, 1852; F,“ deeds, 830. General power to sell and convey 
all their righ 
1 all lands in the town of St. Paul, Minn., empowering said 
. & Mills to make, substitute, and depute one or more attor- 
neys in their place and stead, with full power and authority to exe- 
1 cute any of the powers newly vested in said Malhiot & Mills. 
eS tharine 


be: ahs 


. Halsted. Power of attorney, dated November 22, 
F,” ls, 881. Recites powers of attorney in 
virtue thereof appoints said Halsted to act 


per (otherwise Hanlon), Philip Hanlon, Mary 
Bridget Hanlon, Maurice Hanlon, Johana Hanlon, heirs of 
3 5 by John T. Halsted, their attorney, to 


N. 1866; 
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t and title, as heirs of their brother, Edward Hanlon, _ 


nn 
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Mortgages. 
* 8. B. Woolworth and Clara, his wife, to Michael el weck 3 

, dated August 27, 1866; filed August 29, 1 33 

1 sa; $00 Lots 4 and 9, block 20, Robert & Randall’ addition to x 
u a 

84. Michael Cummings to S. B. Woolworth and wife. Satisfaction 
of mtg. in No. 33, dated August 27, 1868; filed August 27,1868; © 
B n satisfactions, 466. 4 
35. Clara Woolworth and S. B. Woolworth, her husband, to John 
— Burt. Mig., dated August 8, 1874; filed August 12, 1874; 28 
= "he wy $1,000. Lot 9, block 20, Robert & Randall’s addition to 

t. 


36. John M. Burt to Clara Woolworth and her husband. Satie 
faction of mtg. in No. 35, dated August 5, 1880; filed August 14, 
1880; “ G,” satisfactions, 824. =. 
37. Seth B. Woolworth and Clara, his wife, to Edwin W. Rice. = 
Mig., dated August 10, 1880; filed A 14, 1880; “59,” mg. 
218; $1,800; 8 years, 8 per cent. Lots 4 and 5, block 20, Robert 
Randall’s addition to St. Paul. 


Miscellaneous. 


38. Sarah Ann Randall ve. Clara Woolworth. K. P., district | 
court; dated ——-; filed Dec. 23, 1870; 2,“ m 19. To enforce . ; 
ber right of dower as widow of Jno. dall, 2 
$28 — * 4 and 9, block 20, Robert & Randall’s addition to . 
au 3 
Bonds for deeds— None. 
Mechanic’s liens and leases— None. 
improvement taxes—Not examined. 3 
39. General taxes for 1881—$98.28. A 
40. 7 in United States and sun courts against d 
Woolworth within last ten year None. 2 


Ad verse. 


41. Herman Bergman and wife to John H. Randall. Power e 
— dated May 2, 1807; . Nov. 9, 1867 ; * power in 
power to sell and con r real estate. 
42. Jno. H. Randall and wi, E. 5. K. Randall and gry 
man Bergman and wife, by Juno. H. 6 filed Nor. d. 180, 
Hunt. &. & D., dated Oct. 29, 1860; filed Nov. 9, 1 208 OF. 


1867 ; filed Nov. 9, 1867; “QQ” deeds, 85. Undivided ¢ 
of the same remises as in No. 4. 
Randall aud 
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to Wm. F. Davidson. O. G D., dated 
1867; “NN.” deeds, 221. All their 
the limits of Robert & Randall's 


wife to Jno. L. Merriam and A. H. 
D., dated Aug. 24, 1867 ; filed July 28, 1868; Q,” 
ndivided one-third of all property acquired in deed 


Jan. 869; filed May 13, 1869; “SS,” deeds, 558. All the in- 
1 8 of first parties aequired in deed in No. 46. 

49. A. H. Wilder and wife to Wm. F. Davidson. Q. C. D., 

dated Sept. 1, 1869; filed Dec. 13, 1869; T T,“ deeds, 626. 

5 Any and all property and rights which were conveyed in 


ApsTRAct OFFICE or Ramsey County, MINN., 

: Sr. Paut, Dec. 13, 1881—9 a. m. 
l I hereby certify that the foregoing abstract of title is in accord- 
anes with the abetract records of Ramsey county. 

Re Witness my hand and official seal. 
Ilena. ] J. B. OLIVIER, 
| Abstract Clerk, 
| | Per VERVAIS. 
Norm. — There are two mo embodied, respectively, in Book 
Oe, 245, and D“ Mie 18, doch are — satisfied on 
margin of record thereof. Said mortgages are omi in foregoing 
ee abstract. : 
(xa. ] : : J. MAINZER, 
: Abstract A 


Per LIMBERG. 


Mainzer’s Apstract Orrion, 
Sr. Paut, Min., Jan. 12, 1882. 
ng abstract 


Vue my hand and e | 
a ay 

. Fer GUS. A. LIMBERG. 
: D. J. Hennessy. John B. Olivier, abstract clerk of 
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Pramme Din M.“ : 

To all to whom these presents shall come, we, Catharine Dwyer 

(otherwise Hanlon), of Faithlegg, in the county of Waterford, in 

that part of the United Kingdom of Great and Ireland 

Sea en oar ae fee ie esa Wa 

i an insters, i u the coun 
ford aforesaid, do send greeting : 1 


ng 2 
Whereas Edward Hanlon, formerly of Faith in the 4 


Waterford aforesaid, and late of Paineourt ville, in the of 
$80 Assumption, in the State of Louisiana, in the United 
America, laborer, deceased, this life, at Paincourtville 
aforesaid, on or about the twenty-ninth day of July, one thousand 
eight hundred and fifty-four, intestate, unmarried, and without issue; 
and whereas the said Edward Hanlon was, at the time of his death, 
seized or possessed of certain lands situate in Minnesota Territory, 
in the United States of America as aforeeaid; and whereas we, the 
said Catharine Dwyer, Philip Hanlon, Mary Hanlon, and 
Hanlon, Patrick Hanlon, seaman, now exercising his calling on 
high seas, Maurice Hanlon, coopers’ apprentice, and 
lon, spinster, both of Paincourtville, in the of 
in the State of Louisiana aforesaid, are, respecti . 
said lands and the rents, issues, and profits 
ous of selling the same, and for the better en 
Catharine ar Philip Hanlon, Mary Han 
lon, to sell and di of the said .lands and ri 
and interest in and to the same, have execute a 
attorney to Messrs. Mathcot & Mills, of Paincourtville, in 
ish of mption, in the State of Louisiana, in 
of America as aforesaid, attorneys-at-law, to act 
and effectually as if they were present and actual 
and every such act and acts as may be necessary 
Now, therefore, these presents witness: That we, the . 
Hanlon, and Bridget 
thereunto 


11 


if 


F 
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stitute, and appoint, and in 1 0 
the said Messrs. Mathcot & 


for 
in our names and in the names of the said Mera Mathoot 
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as our attorneys, to sell, assign, alien, transfer, and make over ali; 
8 


that the said lands in Minnesota Territory, in the United: 
America aforesaid, late in the possession and occupation of the 
Edward Hanlon, deceased, together with the 1 
unto belon ae. 2h interest of 
the said Cathasine Dwyer, Philip Hanlon, Mary Hanlon, and 
Hanlon, of, in, to, or out of the same and every part thereof, 
receive the consideration money for the same, and give 


83 * 
r a> 2 
N * 
ote 


fe 363 
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¥ 11 * 
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a cvipts and di for the same, and to sign, seal, and execute, and 
e -  gstheacteand 


of thesaid Catharine Dwyer, Philip Hanlon, Mary 

Hanlon, and Bridget Hanlon to deliver auy deed or deeds, convey- 
ances, or assurances for conveying by absolute sale the said hereinbe- 
fore mentioned and described lands to the purchaser or 
331 - purchasers thereof, and to do all other good and sufficient acts 
as shall be requisite in that behalf, and for that purpose to 
appear before any judge, justice, magistrate, or registrar, or any other 
proper officer or officers in the said parish of Assumption or in Min- 
nesota Territory, as aforesaid, or elsewhere, as occasion shall require, 
and thereupon to do, execute, and perform such acts, deeds, matters, 
and things as shall be requisite or expedient according to the laws, 
rules, and customs of the United States of America, and to transact, 
manage, and negotiate all and singular — matters and things whatso- 
ever which in any way relate to or concern the sale or disposal of 
the said lands so — and effectually to all intents and purposes as 
if they were personally present, and for the better and more effect- 


ually executing the powers and authorities aforesaid we, the said 
Catharine Dwyer, Philip Hanlon, Mary Hanlon, and Bridget Han- 
Jon, do hereby authorize and empower the said Mesers. Mathcot & 
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332 In witness whereof we have hereunto set our hands e 
2 * 
seals this twentieth day of June, one thousand eight hundred 9 “= 
and fifty-three. : ae 


Oy 2 


0 . 
CATHARINE x DWYER. [en.] 
mark. 


his : 
PHILIP x HANLON. [nal] 
mark. ! 


her 
MARY x HANLON. Denar. 
mark. 3 


7 10 
2 BRIDGET x HANLON. ar 


| Signed, sealed, and delivered in presence of, having been first read 
| and explained to the parties thereto— 
JOSIAH WILLIAMS, 
United States Consular Agent. 
JOHN O’BRIEN, ä 
Town Clerk of the Oity of Waterford, Ireland. 


To all to whom these presents shall come: 
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of attorney, and severally 


) m and in a 
LED 
know Nicholas Mahon 
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Done 7 twentieth 95 
day of June, one thousand and fifty-three, and of the ©“; 
Independence of the United States the seventy-seventh ert. 

: The word wr aang tea ee mney ver —— the top of the 
oregoing certi ng been tten on erasure ang? 
which I have initiated. aie 


JOSIAH WILLIAMS, [sean] © 
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Hanlon, of Faithlegg, in the county 
that part of the United Kingdom of Great Britain 
led Ireland, widow, came this day before me, Nicho- 


in the said county, esquire, 


of 


: 


ore 
F 


Fe 


aterford, and maketh oath and saith that Edward Han- 


8 


lon, farmer and laborer. who departed this life on or about the 
twenty-ninth day ly, one thousand eight hundred and fifty- 
one, in Pai i : ion, i 

Louisiana, i 


F 
E 


saith that Philip Hanlon, of Faithlegg, 

presen — . —— igh dess; Ma + Hanien 
t time exercisi is calling on igh seas; Mary on 
and Bridget Hanlon, of the same — ent Maurice Hanlon, 
tice, and Johanna Hanlon, spinster, both of Pain- 
- . gourtville, in the parish of Assumption, in the State of Louisiana, in 
tze United States of America aforesaid, were and are the lawful sons 
and — — of the said Catharine Dwyer, otherwise Hanlon, by 

said Edward Hanlon, her first husband. deceased, and brothers 
sisters of the said Edward Hanlon, of Paincourtville, in the 
— Assumption, in the United States of America aforesaid, 


her 
CATHARINE x DWYER. 
mark. 


Sworn before me, at Faithlegg House, in the county of Waterford, 
in that part of the United Kingdom of Great Britain and Ireland 
called Ireland, this tenth day of June, one thousand eight hundred 
and fifty-three, having been first truly read and explained to the 
said Catharine Hanlon in my presence, she being a markswoman. 

7 NICHOLAS M. POWER, 
J. C. for Co. Waterford. 
JOSIAH WILLIAMS, 
United States Consular Agent. 


13 | 
„I. Nicholas Mahon Power, of Faithlegg House, in the county 
3 of W ». esquire, one of Her Majesty's justices of the 
Pes in and for the said county of Waterford, in that part of the 
Dnited Kingdom of Great Britain and Ireland called Ireland, a 
r lieutenant in and for the said county, and one of the mem- 
‘pets: eerving in the Parliament of the United Kingdom in and for 
aid county, do certify that I know Catharine 
erwies Hanlon, of 
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May 6th, 1851, and upon which I have endorsed my 
ceived by the said Catharine Dwyer from the said Edward 
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JOSIAH WILLIAMS, : 
United States Consular Agent. : 


I have initialed the above interlineation. 
JOSIAH WILLIAMS. 


This is the letter referred to in the annexed certificate, a 
NICH. M. POWER, D. L., J. P. 


$35 This is the letter referred to in the annexed certificate. 
N. M. POWER. | 


New Oxreans, May 6th, 1861. 


My Dear Mother, Brothers, and Sisters: : 
I felt happy on the 27th day of April when I received your letter 
informing me of my mother being still ali re — moro than 2% 
Patrick being at sea, and all my sisters being in 1 aa 
remit your 50 dellars, equal to 10 pounds, but it is as much ag. J 


can send at present. A man’s expense amounts to a great deal if 8 
be one weok idle; it aig — A man must luek 8 
or ve sume money, part country very monty. 
I would be able to send more, but I paid 40 — not. 
160.acres. No rent or taxes in us country. I paid 20 pounds foeB 7 
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is 2} miles from town; there is no improve- 
Maurice and Mary 10 pounds to have them 
em come to New Orleans and ship from Water- 
verpool. Please yourself about the shipping. Maurice, I 
wont delay when reoti ve this letter. Let you and 
, and in course of a few months we will be able to fetch 
t of the land of . and poverty to the land of free- 
entiness. We will all live comfortable and happy on 
of land. Dear mother, the stockings I never got them. 
about Cut Dobbin death and for the Dr. Distress of all 
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: New Orteans, May Gch, 1857. 
Please write as soon as this letter —; direct to Paincourtville, 
rish of Assumption, St. of Louisiana. 
Dear, hope to see you one more, so no more. The place we have 
r wrighting this letter is very unplesunt, so no more, but I give 
y 2 to brothers, sisters, and all neighbors. 

son, 


EDWARD HANLON. 
WILLIAM BURKE. 


Mr. Nicholas Power, Faightleg, Waterford post office, county Water- 
ford, Ireland, for Catherine Dwyer, Freightleg : 


Know all men by these presents that we, Maurice Hanlon and 
5 .. Johana Hanlon, both of the parish of Assumption, State of Louis- 
jana, have made, constituted, and appointed, and do by these presents 
make, constitute, and appoint, Messrs. Mathcot & Mills, of Pain- 
=  courtville, parish of Assumption, State of Louisiana, our sufficient 
and lawful — for us and in our name to bargain, sell, grant, 
a release, convey all and singular our rights and title 
3386 as heirs of our brother, Edward Hanlon, late of Paincourt- 

5 ville, parish of Assumption, State of Louisiana, deceased, to 

all the lande situated in the town of St. Paul, in Minnesota Terri- 
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x seal, and 
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and empower the said — — „ 
‘and depute one or more attorney or attorneys under and ian 
N their place or stead, with full power and authority to executeand ~~ 
4 empower all and every and any of the powers and authorities y 
— vested and given to them, the said Mesers. Malbiot & Mills, and ah 
| attorney or attorneys so tu — nominated by them, from time time te 
time, to displace or remove and another or others to end 
depute in bis or their room or stead, we, the said Maurice Hanes 
and Johana Hanlon, hereby certifying, confirming, and allowing all 
eve and whatsoever our said attorneys shall do or cause to be donein 
) or about the premises. a 
In witness whereof we have hereunto set our hands and seals this 
22 day of November, one thousand eight hundred and fifty-two, at | ~ 
Paincourtville, parish of Assumption, State of Louisiana. 3 


MAURICE x HANLON. [seat] 
mark. 


17 2 
N 
— 


her 
JOHANA x HANLON. [enar. ! 
mark. 


Signed, sealed, and delivered, having first been truly read and 
explained to the parties, before me— 
T. R L. DUGAS, 
5 Justice of the Peace, 9th Ward. 


Ec: 387 Tus Srate or Louis1ana, Parish of Assumption: 


I, the undersigned, clerk of the fifth judicial district court of 
State of Louisiana in and for the of Assumption, do 
certify that T. B. L. Dugas, whose signature is affixed to the 
power of attorney, is an acting 
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Pram Exursit “ N.“ 


Know all men by these presents that we, Eliezer E. Malhiot and 
Wm. Reed Mills, of the firm of Malhiot & Mills, of Paincourt- 
ville, in the parish of Assumption, State of Louisiana, in virtue of 
the two powers of attorney to us granted, the first by Catharine 
Dwyer, Philip Hanlon, Mary Hanlon, and Bridget Hanlon, all of 


Faithlegg, in the county of Waterford, in that part of the Ki 
dom of t Britain and Ireland called Ireland, on the seven 


day of July, one thousand eight hundred and fifty-two, and the 

second by Maurice Hanlon and Johana Hanlon, both of 2 — 

of Assumption, State of Louisiana, on this 22d day of Novem- 

ber, one thousand eight bundred and fifty-two, have made, consti- 

tuted, and appointed, and do by these presents make, constitute, 

and appoint, John T. Halstead, Esq., of St. Paul, in Minnesota 

Territory, our true and lawful attorney for us and the said Cath- 

arine Dwyer, Philip Hanlon, Mary Hanlon, Bridget Hanlon, Mau- 
Sie: rice Hanlon, and Johana Hanlon aforesaid, and in our names and in 
1 the names of the said Catharine Dwyer, Philip Hanlon, 
eR 838 Hanlon, Bridget Hanlon, Maurice Hanlon, and Johana 
eo on, and in the name of the said J. T. Halstead, as our 
attorney, to sell, assign, alien, transfer, and make over all the land 
situated in the town of St. Paul, in Minnesota Territory, of which 
Edward Hanlon, the son of the said Catharine Dwyer and brother 
of the said Philip Hanlon, Mary Hanlon, Bridget Hanlon, Maurice 
‘Hanlon, and Johana Hanlon, and formerly of Faithlegg, in the 
county of Waterford aforesaid, and lately of Paincourtville, in the 
‘parish of Assumption, State of Louisiana, was seized or of 
at the time of his death, together with all the appurtenances there- 
unto belonging, to such person or _— and for such sum or sums 
; of as to our said all seem moat for our advantage 
»VU and profit, and upon such sale or sales convenient and proper deed 
woe deeds, with such covenant or covenants, general or special, — 
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— day — one — — eight —— as 
incourt n the parish i PE Louisiana. «=: 


Signed, sealed, and delivered in presence of— | a 
J. B. I. DUGAS, | 3 
Fustice of the Peace, Sth Ward. 1 

Tae Srats or LoumANA, Parish of Assumption : 1 


I, the undersigned, clerk of the fifth judicial district court of the: 
State of Louisiana in and for the parish of Assum do 

339 hereby certify that J. B. L. Dagas, whose — aid 
to the within power of attorney, is an acting of the pence |; 

— the * of Assumption, and was still acting as such at thetime . = 
0 i same. a 
—— my hand and seal of said court, parish of Assump- = 
tion, the 27th day of November, 1852. — 
[szaz.] DESIRE Ls BLANC, G 
Tue Stars or Lourstana, Parish of Assumption : 4 
I, David A. Randall, sole judge of the fifth judicial district court | 
of Louisiana in and for the parish of Assam a 


that Desire Le Blanc, whose signature is affixed to theabove. 
cate, was at the time of 


same and now 
fall faith and 
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* — to all acts 
1 
day of November, A. 


I, C. H. Lienau, register of deeds of said county 
hereby certify that I have compared the 
with the original record now remaining in thi 
same is a correct transcript therefrom and of the 
inal record as the same appears in Book F“ of | | 
381 and 332. | 1 8 
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In witness whereof I have hereanto subscribed my name and 


affixed my official seal, at the city of St. Paul, in said county, this: = 
5th day of December, A. D. 1888. ä * 
CHAS. H. LIENAU, i 
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By CHAS. W. SIE 
Piaintivys’ Er 0.“ 
Original Deed. 
This indenture, made this twenty-seventh day of At 


year of our Lord one thousand eight hundred and diy ai, 
31—389 5 
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widower, of Ramsey county, State of Minne- 
first part, and Mrs. Clara Woolworth, wife of 
olworth, of the same place, party of the second part, wit- 
That the said party of the first part, for and in the consid- 
the sum of twenty-three hundred dollars to him 
in hand paid by the said party of the second part, the re- 

ceipt whereof is hereby acknowledged, lhath granted, bargained, sold, 
conveyed, remised, released, aliened, and confirmed, and by these 
presents doth grant, bargain, sell, convey, remise, release, alien, and 
confirm, unto the said party of the second part and to her heirs and 

igns forever all the following-described tract, piece, or parcel of 

land, situated in the county of Ramsey and State of Minnesota, and 
known and described as follows, to wit: Lots four (4) and nine (9), 
in block twenty (20), in Robert & Randall's addition to the town or 
city of St. Paul, according to the recorded plot thereof on file in the 
office of the regi of in and for said county of Ramsey, 
said lots being fifty (50) feet on Seventh street and running through 
to Eighth street, two hundred and thirty-six feet in depth, more or 
less, together with all and singular the hereditaments and appur- 
i tenances thereunto belonging or in anywise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 


As 0 


demand whateoever of the said party of the first part of, in, and 
to the same and every part thereof; to have and to hold the said 
premises, with the hereditaments and appurtenances aforesaid, unto 
tho said party of the second part, her heirs and assigns, forever ; and 
te said Michael Cummings, the aforesaid party of the first part, for 
> . bimeelf, bis heirs, executors, and administrators, doth covenant and 
Be to and with the said party of the second part, his heirs and 
nas igng, that at the time of making this — — the said party 
ol the first part is the lawful owner of the said premises and seized 
of u , sure, perfect, absolute, and indefeasible estate of inherit - 
anos in fee simple therein, and hath good right, full power, and law- 
ful authority to grant, bargain, sell, and convey the same in man- 
ner and form id, and that the same are free and clear from 
civ — — sof Asay kind — 5 and — 
abo ined premises in quiet and peaceable possession o 
de mid party of the second part, her heirs and assigns, against all 
and person or persons lawfully claiming or to claim the 
whole or any thereof the said y of the first part, his heirs, 
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administrators, and will warrant and forever 
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said party of the first part has hereunto 
his hand and seal the day — en first — aiditen. 


MICHAEL = ( CUMMINGS. [sn] 
9 pd, sealed, and delivered in presence of 
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and profits thereof, and all the estate, right, title, interest, claim, and 
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841 Srars or Minngsora, 15. 
County of Ramecy, . 

Be it known that on this twenty-seventh day of August, 
1866, before me, a notary public in and for said cou — 
duly commissioned and sworn, dwelling in the city a of 2 
sonally a Michael Cummings, personally es me 3 
be the individual described in and who j the — . 

ing deed, and acknowledged in due form of law that he executed 

same freely and voluntarily for the uses and purposes therein = 


ex 2 
e, witness whereof I have hereunto set my hand and affixed ax 
notarial seal the day and year aforesaid. 3 
(szat.] CHAS. A. MORGAN, 


Notary Public, Minn. 


(Duly recorded Aug. 81, 1866.) 


7 Emmr P.“ 
This exhibit embraces three receipts, as follows: 
Crrr TrrasuREr’s OFrice, 


Sr. Paut, Oct. 19, "1882. 


Received of Clara Woolworth the sum of $585.00, payment in a 
full for the following assessments by the board of publ L Fa, a 


the — at: property, situated in the sity of St. Pa os 

to wit 3 

— Eighth St., lot 4, bl'k 20, Robert & Randall’s add., 1585, ha 
GEO REIS, 2 


Orrice Country Treasurer, St. Paur, Mm mn. 
Received from Clara Woolworth the sum of $171.32 in fall for” 5 
tax on the following -deseribed property, situated in the count hee 


Ramsey, for the year 1882. e above 2 among 
property, the following: 


Valuation. Tox. 2 1 


Lot 4 block 20, Robert na Randalls add.....- $3490 $60 4 


$1 46 6 a 9° F 5 
May 11, 1883. i ae 
W. E. BURTON; Treasurer. a ; 


Orrice County — Sr. Paus, Mom. 
Received from Mrs. Clara Woolworth the sum of $115.97 in t 1 
for tax on the following-described „situated in the « 8 
of Ramsey, for the ob eo 1881. above embraces, among o 


4 — * ae 
1 P 
75 l * ~~ os ae gS i * a7 4s : ay 
Pie , = . in. 122 ee Ps ae ee 
a 3 : 27 pee : 


Valuation. Am't Tax. 


Lot 4, block 20, Robert & Randall’s add........-- $1,890 $34 02 
“ 9, 66 10 40 TT 3,570 64 26 


$98 28 3 
H. M. RICE, Treasurer. 
342 Exarisit Q.“ 
This exhibit embraces three receipts, as follows: 


City Treasurer's OFFice, 
Sr. Paul., Jan. 2, 1883. . 
| ‘Received of Clara Woolworth the sum of $87.50, payment in full 
— 10 following assessments made by the board of public works on 
| the ereinafter described property, situated in the city of St. Paul, 


May 13, 1882. 


at — een oe ee a 


to 4 
Sewer on Seventh street. Lot 9, block 20, Robert & Randall’s 


addition, $87.50. 
GEORGE REIS, 
City 


Ciry TREAsURER’s OFFICE, : 

Sr. Pau, July 3, 1883. i 
ee Received of Clara Woolworth the sum of —— dollars, payment | 
bor the following assessments made by the board of public works on + 
=. the hereinafte ibed property, situated in the city of St. Paul, 


2 wit: 
5 ving Seventh street. On account of lot 9, block 5 Robert & 
„ Randalls addition, 5801.75 three hundred and one 

a Per KERST, 


Crry Treasurer’s Orrice, 
Sr. Paut, Aug. 28, 1 1888. 
_,Reosived of of Clara Woolworth the sum of $23.25, payment in full 


— — the board of pu lic works oh 

— — situated in the city of St. Paul, 

g Seventh street. Lot wn block 20, Robert & Randall’s addi- > 
GEORGE REIS, 

Oy Treasurer 


— — L 
Br. Faul, Min., July 10, 1882. 


1 m: Mr, Hennemy.conds mo word that he will bo unex- 
as sly ont of tore to-day and cannot keep the engagement I made 
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for him this afternoon. Iwill arrange another mesting es soon as” 
Yours, H. J. HORN. 
N 4 ay 
0 a a 
348 Pram Exnurr No. 1. 


Sr. Pau, Minn., Fob. 7, 1882. 


Messrs. Mills & Le Blanc, Paincourt, La. 2 * 
' Genriemen: On August 23, 1860, you wrote me a letter relative 


to the succession of Edward Hanlon, who left certain real estate in 
St. Paul, and which was conveyed by his heirs, Catharine Dwyer, © 
his mother, and Philip Hanlon and Maurice Hanlon, brothers, and. a 
Mary Hanlon, Bridget Hanlon, and Johannah Hanlon, sisters. = 
Patrick Hanlon, the only other heir, has gone to sea and never been 
heard of. I desire ta prove the heirship, and as to whether Patrick ©; 

— * heard of. Several of the heirs, in 1860, lived in your 4 


PPlease inform me whether they still live, and about how much it = 

will cost to make the formal proof, the only object being to get a 

perfect title of record. . "a 

Yours, etc, -° I. V. D. HEARD. 1 

amm Exif No. “2.” 2 

Pamcounr, Parish Assumption (LA.), March 17th, 1856. | 

Hollinshead & Becker, Esq., St. Paul, M. T. 

GenTLemEN: In answer to your letter of date the 12th ult., 


on yesterday, making some enquiries regarding the succession 6 ty 
Edward Hanlon, we would — that there are two collateral halts 


5 . 5 
is 


of said Edward residing in this parish, whose testimony can be taken 
regarding any 3 —— Their names ate: 7 
Maurice lon, a brother, obana Hanlon, a sister, of the dex 


dic-ally acknowledged 
‘ = the same of record 


and, as we supposed, from in 
who kindly attend- to the matter, formed the basis of the 


i Atany rate, by Mr. Haleted, as 
— y . 


* N a a 
* * % * * 93999 «& ’ * 
* ; 
; 


| pi ing GISTE: — eae Cie M. T. 
“I hereby certify that the within proof of heirship was filed in this 
office for record on the 18th da of October, A. D. 1858, at 12 oelock 
m., and was duly recorded in k of Deeds “ F,” on pages 825, 326, 
, 328, and 329. : 
“ (Signed) | M. 8. WALKINSON, Register, 
“By A. BRYANT, Deputy.” 


| As to the powers of attorney from Maurice and Johana, as also 
our on to T. T. Halsted, ag., they were drafted and acknowl- 
5 in form legal and sufficient by the laws of Louisiana. 

y our law no additional credence is given to instruments under 
seal, excepting in cases of copies from official registers. The seal 
simply authenticates the paper to which it is officially attached, but 
adds not oe dignity to the nature of the contract. We attached 
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tds seal in present instan 
a pcm not not Enowing but the lez fori might be 
23 in ing the act conferring the power of 


Bt. i y or law the he individual and separate signa 

ae ip name are —— in gar —— touch 1 
me Ar roperly belonging to the partnership affairs or especially 
ee entrusted to the part nership charge. We regret that we did not 
dbdoar in mind this Possible difficulty, as we took much — to fully 
p>  satisfy what we soon discovered to be the rigid rules of your territo- 
al courts, as Judge Lambert can inform you. However, we trust 

Ree this difficulty can be in this case surmounted. 

And now we offer you whatever assistance in the premises may 
a be i in our power. 

. As to proof of heirship, we can either forward to you the affidavit 

a of @ witness residing in Ireland, which, however, was, of course, 
under the circumstances, taken er parte, and may not be admissible 
against the defendant in your action, or we will obtain for you, on 
35 8 of proper commission from your court, the testimony of 

ete and sister residing in our parish; 

a As to the power of attorney, we can either obtain the further cer- 
45 „ o whey 9 “that the document is executed according to the 
pe a the State of Louisiana,” or establish the same by tes- 
| 5 45 — of lawyers, in which latter case would furnish you the 

aig names of Desin Le Blanc and Edmund Maurice, Esq., of this 


Ane e to a small matter stil open in this Hanlon succession 
wD 3 „1854, Mr. Halsted enclosed to us 
55 erer 
ht and Sterrill, A administrator of Han- 
p estat eee to him the balance of the price of 
Poold ander ordet of cox section 22, T. 29, R. 22, and which 
ele This 
ee 8 as per letter of Judge Lambert of date the 26th 
est, 1652, to, say one hundred after payment of debts 
3 “The amount has never been rec'd by 


8888888282 wesc 
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my kind regards. 


— 2 82 of 


att 


‘ae . 


at the mgrotion of e be 
Halsted to give to Mr 2 


— you have the kindness to draw Mr. Halsted’s 
the matter, and request him to obtain from Mr. — 
ward to us the balance of said sum, whatever it (a remit- 
N be made by draft or bill of ex oe 
selves to 


80 generously attended without charge 


succession that we dislike to farther impose on their time and kind- 
ness. 


We remain, gentlemen, yours truly, 
ai cea MALHIOT & MILLS. 


By the way, have I not an old college-mate in your city, a mem=- 4 
ber of our profession—Edward Paliner, Esq.? If so, pleasegivehim <= 


WM. REED MILLS, OF M 4 M. 


Prater ExRÍ TT No. 8. 
—— LA., Aug. 28d, 1860. 


us, — s — e hart 


I. V. D. Heard, St. Paul. A 
Dear Sir: Not receiving any reply to ours in answer to yours. a 
we write again to say that— 4 
1. Maurice Hanlon and Catharine Hanlon (wife of Amandeo = 
Morel) are the heirs living in this parish (Assumption). — 
2. 17 will — be willing to ret any defect of title of e 


346 St. Paul fide and equitable holder on - 
ceiving ate due to them on the price, which we be” 
lieve is about 100 one hundred dollars. 
3. Our cha 1 be nominal, covering ry 


stable by Jobe 

4. The heirship.of Maurice Hanlon can Joke “a 

McCartney, of this parish, one of the coheirs y said Maries Han. 

* 228 1 to #16. a= 
oping to hear from you in , We rem 1 
1285 . its MILLS & 1. Le BLANC. 


1 
Jp ae 
3 


P. S.— We think that proof of heirship is of record in your prom 


bate court. 
M. & Ls B 
347 Administrators Bond. 
Strats or MIxnesora, 
County of Ramsey, ba: 


Know all men by these presents that we, Michael Cummings 
the county of Ramsey, and William P. Murra 2 Of ans a 
held and firmly bound unto John Penman, of proba 
Ramsey, State of Minnesota, in t 
red dollars, lawful money of the Uilted eaten, tbe pe 


ov 2 4 
“Ks . ‘ ‘ N id ae ie” ke. Tee galt” > Sata 
2 ate * * it * pep ne 2 > n „ 2 rg | * 
PvE CLARA WOOLWORTH — 
‘ . ä : 


the said John Penman, or his successor in office; to which payment, 
well and truly to be made, we bind ourselves, our and each of our 
heira,; executors, and administrators, jointly and severally, firmly 
by these presents. f 
Sealed with our seals. Dated this 24th day of August, 1859. — 
The condition of this obligation is such that if the above-bounden 7 
Michael Cummings shall faithfully execute the trust reposed in him 
as administrator de bonis non of all and singular the chattels, 
and credits of Edward Hanlon, late of the county of Ramsey, de- 
ceased, and obey all orders of the probate court touching the ad-. 
ministration of the estate committed to him, then this obligation to 
be void; else to remain in full force and virtue. „5 
Sealed and delivered in the presence of. , | | 


his 
MICHAEL x. CUMMINGS. [seaz.] 
marx. 
W. P. MURRAY. [szaL.] : 
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348 Srar or 
County of Ram, Shi rie | 

William P. Murray, within named, being duly sworn, doth de- 
pose and say that he is a freeholder residing in the county of Ram- 
oor and is worth the sum of two hundred dollars over and above 
all his just debts, liabilities, and responsibilities. 
W. P. MURRAY. : 

j 


Sworn this 24th day of August, A. D. 1859. 
JOHN PENMAN, 
Judge of 


wR th ete et et ae & tts fe eae 0e 


> . Country or Ramsgy, es: 

I. Michael Cummings, of the county of Ramsey, about to be ap- 
pointed by the probate court of said county administrator de bonis 
don of the goods, chattels, and credits of the said E. Hanlon, de- 
»>  eeased, do solemnly swear and declare that I will honestly and 

Pe 13 discharge the duties of such administrator according to | 
8 oa . 


his 
4 MICHAEL x CUMMINGS. 
| 5 is 8 mark. . 
3s orn this 24th day of August, A. D. 1859 


2 JOHN PENMAN. 
I hereby approve of the within bond and the surety named 

© Dated this 24th day of August, A. D. 1888. 

Soa JOHN PENMAN, 

¥ > ae 75 ‘ : Judge of Probate. 

indorsed: Administrator's bond. Filed A 1859. John 
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849 Lettere of Administration de Bonis non. 
1 — ON 
County of Ramsey, 


= probate court for the county of Ramsey to Michaet Cummings, 
reeting : ) 2 
Whereas Edward Hanlon, late of Ramsey county, Territory, nos 
State, of Minnesota, deceased, having while he lived and at the time 
of his death goods, chattels, rights, credits, and estates in said Stats, 
has lately died intestate, whereby the power of granting adminise- ~~ 
tration of all and singular the goods, chattels, ts, credits, and 
estates of said d , and also of hearing, examining, and allow-. = 
ing the account of such administration does — unto this = 
court: * 
The court aforesaid does therefore, by these presents, ordain, on- 
stitute, and appoint you administrator de bonisnon of all and singular 
the goods, chattels, credits, and estates aforesaid, and does hereby’... : 
t unto you full power and authority to administer all and a ; 
lar the credits and estate of the said deceased not ee ae a 
istered which to him while he lived and at the timeof his dd 
appertain, and the same well and faithfully to dispose of according ~~ 
to law; also to demand, collect, recover, and receive all and aingulag 
the rights and credits of the said deceased and pay all debts in 
which. he stood bound, so far as the credits and estate aforesaid 
under the orders of the said court will enable you to do; and, ba- 
ing accepted the said trust and given bond conditioned for the faith-. .% 
ful performance of the duties thereof in the form prescribed by law, © 
you will return to said court a trueand just account of your iia 
istration in the premises on or before the 24th day of August, A. D. 
1860, or when thereto required. 3 
850 In testimony. whereof I have hereunto affixed the seal of 3 
said court and subscribed my name, at Saint Paul, in aid 
county, this 24th day of August, A. D. 1859. „ 
JOHN PENMAN, 
5 of Probate. 
Recorded — No. 2 of letters, page 192. 


STaTs or — OF 
County of Ramsey, : 


In Probate Court. 


I, Frank Robert, Jr., clerk of the 
hereby certify that I have com 
Michael Cummings as administrator de 
* 
wi original records preserved 
and that the same is a true thereof : 
files; and I certify that said letters 


nexed copies of 
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whereof ere I have hereunto subscribed my name and | 
affixed the of the court of said county, at Saint Paul, 


in said county, this 17th day of as A. D. 1884. 


RANK ROBERT, In., 
Clerk of Probate, Ramsey County, Minn. 
— “Offered in evidence by plaintiffs and filed June 19, 
$51 Uwnrrep Srartes or — i 
District of Minnesota, : 
Circuit Court of the United States. 
I, Oscar B. Hillis, clerk of. said circuit court, do hereby certify 


and return to the honorable the Supreme Court of the United States 


= chat the foregoing, consisting of 350 numbered consecutively 


from — to —, inclusive, is a true and complete transcript of the 


. records, process, pleadings, orders, final decree, and all other pro- 


Be ae 1 in said cause and of the whole thereof, as ap from the 
orig! 


records and files of said court; and I do further certify and 


urn that I have annexed to said transcript and included within 


said paging the original citation, together with the proof of service 


Iu witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Min this 1st 
day of October, in the year of our Lord one thousand eight hundred 


and eighty-five, and of the Independence of the United States the 


one hundred and tenth year. 
IU. 8. Circuit Oourt Seal, Dist. of Minnesota.] 
OSCAR B. HILLIS, Clerk. 


[Endorsed :] United States circuit court, district of Minnesota. 


— — . — —. Return to Supreme Court. 


—— on —* coy 8 7 ae ne van 
ennessy, appellant, vs. Clara Woolworth and S. B. Woolworth. 
Filed October 6, 1885. 
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In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the probate court of said county, at Saint Paul, 
in said county, this 17th day of June, A. D. 1884. 

FRANK ROBERT, In., 


Clerk of Probate, Ramsey County, Minn. 
Endorsed : “Offered in evidence by plaintiffs and filed June 19, 


DAVID J. HENNESSY wa. CLARA WOOLWORTH ET 41. 


1884.” 


351 Unirep STATES OF — . 
District of Minnesota, : 


Circuit Court of the United States. 


I, Oscar B. Hillis, clerk of. said circuit court, do hereby certify 
and return to the honorable the Supreme Court of the United States 
that the foregoing, consisting of 350 pages, numbered consecutively 
from — to —, inclusive, is a true and complete transcript of the 
. records, process, pleadings, orders, final decree, and all other pro- 
ceedings in said cause and of the whole thereof, as appears from the 
original records and files of said court; and I do further certify and 
return that I have annexed to said transcript and included within 
— paging the original citation, together with the proof of service 
thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 1st 
day of October, in the year of our Lord one thousand eight hundred 
and eighty-five, and of, the Independence of the United States the 
one hundred and tenth year. 

[U. 8. Circuit Court Seal, Dist. of Minnesota.] 


OSCAR B. HILLIS, Clerk. 


[Endorsed :] United States circuit court, district of Minnesota. 
vs. — —. Return to Supreme Court. 


Endorsed on cover: Minnesota C. C. U. S. No. 339. David J. 
Hennessy, appellant, vs. Clara Woolworth and S. B. Woolworth. 
Filed October 6, 1885. 


„ IN 


* 


2 


~*~ » 


2 


— . 
4 vy 


8 : A 
„„ 
. „ 


Fr 4 
— 


mr 


Ce 
2 


* 7 N 
r 


. 


* 
* — 
F 1 


% — 


* BS! tee Da . ; 
B SS ee Md Bone whe oo 


— 


CLARA WOOLWORTH axp A B. WOOL 


rey 


* 
2 * * . 7 . 3 
* e r 


. . Ay 2 5 6 
W br 


. 7 

8 a rt “ 3 a 1 he A 
E 
a 8 » 
he . 7 ’ ‘ 


— 
gh 


* 


*. 


r 


aie 4 Ee 
. 4 


worth, the wife, was the owner of lots 4 and 9, in block 20, 
in Robert and Randall’s addition to the city of St. Paul; 
and by an instrument of writing, dated December 8, 1881, 
aud signed by her husband and herself, she authorized one 
Kavanagh, as their agent, to sell the property for the sim 
of ten thousand dollars net to them. Kavanagh found a 
purchaser in the appellant Hennessy, who, after repeated 
_ @licitations from the former, was induced to enter into 
 pegotiations for it.. He was not, however, satisfied with the 
authority given to Kavanagh, and dictated a fuller one, 
which Kavanagh copied and procured to be executed by the 
appellees, or which; at all events, he afterwards exhibited to 
the appellant with signatures purporting to be those of the 
appellees ‘affixed to it (Record, pp. 75, 76). It is claimed, 
however, by. the appellees that there never was any such 
paper, and that, if there was, the signatures were forgeries 


Bat proof is made of its contents (Record, p. 75). If this 


eee ee e ee Os Oth nd 208 of 
December, 1881. - 

It does not appear that the appellant ever at any time 
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me hend court bad that there was: 9 


as. 
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= — from Mrs. Clara Woolworth to Kavanagh to 


execute the contract in controversy ; and therefore dismissed 
the cross-bill and decreed in favor of the appellees. From 
this decision the present appeal is prosecuted. 


II. 
ASSIGNMENT OF ERRORS. 


1. The cireuit court erred in holding that there was no 
authority from the appellee, Clara Woolworth, to the agent, 
en to make the contract in controversy in this 


* 


8 in holding that there was no suffi- 
cient proof of authority from the appellee, Clara Woolworth, 
to make the contract in controversy. 


8. The circuit court erred in holding that the contract 
in controversy was null and void and could not be en- 


4 The eireuit court erred in holding that the appellant 
had no right, title, or interest in the premieve. 


8. The circuit court erred in dismissing the appellant's 
. performance of the 
contract in controversy. 


8. The circuit court erred in rendering a decision in favor 


Se 
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i 


ther ageot, be eomumed to: make with tho 


this is mainly a question of fact to be od: fromm th 

testimony. , * — ee Sa 
Be na 

of the testimony of the appellees’ themesives. 

sitions mainly consist of alleged statements 


selves, not made in the presencs of other note 
municated nor sought to be communicated to ety oth 
persons, and, of course, utterly inadmissible and fmpre 
under all the laws of evidence (Record, p. 04 to. 
110-184). These certainly must be 
they are dregardad woah ofthe cs ofthe appl tat 
fall with them. 
The attention of the Court is also invited to the testimony 

of the appellee, S. B. Woolworth, as painfully, yet s,: a 
So ee ů — ·˙i⁰i Bs 
turpitade in this case. He is compelled, ander 

amination, to admit that he practiced s fronds elther Opes 
his wife or upon the appellant, or both; and no de, ar 
reading his deposition, can give any credence to his. le. 
ments. Indeed, it is impossible to read e 
either appellee without a strong conviction that thelr ets 
for the naked truth is not conspicuous for its intensity; © = 


There are some things that are beyond diapate in ble, 


and bad authority from them to sell this property. It 
ceded that he did sell it to the appellant, who hed 


her repeated solicitations. But it is denied by the appell 
that there was ever 'more than one authority gives, by § 


* 


% Kavanagh, and it is denied that the contract executed by 
him was in accordance with any authority that he had. And 


it is alleged further by them that the. authority given to 
Kavanagh by the paper of December 8, 1881, was revoked, 
presumably before the execution of the contract of December 
28, 1881. 3 

With regard to this latter contention it is sufficient to say 
that there is no proof whatever of it, except some statements 
of Mrs. Woolworth to her husband that she regarded the 
matter at an end, statements which, as we have said, are not 


to be regarded as proper testimony for any purpose what- 


over, 80 it may be concluded that there is no question of 


revocation in the case. The only question is whether the 
contract of sale made by Kavanagh was in accordance with 
the power given to him; and, of course, as a preliminary 
inquiry, what was the extent of this power? 


8. 
One power to Kavanagh, evidenced by the paper of De- 
cember 8, 1881 (Record, p. 218), is conceded. Was there not 
a second.and a fuller and different one, as claimed by the 
appellant? (Record, p. 75). 


Hennen testifies that a second authority, drafted by him- 
self and copied by Kavanagh, was subsequently exhibited to 
him by Kavanagh with the signatures of the appellees (Rec- 
ord, p. 75). Kavanagh testifies that the authority under which 
he acted was one dictated by Hennessy and copied by himself; 


‘and that the appellees had signed it; and that the paper of 


December 8, 1881, was not in his handwriting and was not 


«prepared by him (Record, p. 56). It is true he does not 
b . weber more than one anthority, but his confusion on 
5 — — for., He only called once at 


|» the: house of the appellees, and that was to get them to sign 
pee wes he had drawn up from Hennessy’s dicta- 


* if * 
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tion. The power which bs pesiecthid hen sessile a 
is admitted by both sides, was exeonted by the appellen; aut, 
though Kavanagh cannot remember more than one ost 
it is evident that the one then signed is not 1 
produced by the as their “ Exhibit A, 
December 8, 1881 (Record, p. 218). The 


that this paper, designated as “ Exhibit A" Led been bonded og 
to Kavanagh by 8. N Woolworth, and that when Henne . 
objected to it he returned it to the Woolworths and procured Sau 
the execution of the second one, as stated. 

On the other hand, both appelleeb testify that the papet 
of December 8, 1881, was the only onesigned by them;:and .. :« 
if their testimony was not permeated with hand and tales 3 
hood, their cathe might bo regarded ac sufficient te enen a 
question undecided for want of preponderance of pee un — 
the part of the appellant; but if there was a forgery in is 
case, the course and conduct of the appellee, . N Woalwerth,  «.; 
may well give reason to suppose that the paper of Decessber == 
8, 1881, may have been the „ and Mre. Woolworth 
may have testified.correctly when she stated that * bad 5 
signed only one paper. Beaty 

Bat there are — — show conclusively that. oe 
the theory of the appellant in this case is correct, and thet =. 
the testimony of the appellees of this point is not inaccord- - 
ance with the rath, — drommemaas ae trys Miran, = 
in their own conduct. 2 


4 


While the appellees claim that the only authority given 3 
by them to Kavanagh was the paper of December , 1861; .. = 
= that Kavanagh's contract was not in — ~~ 
2 to him under thet contract, yet they theindelves; fg | 77 


mast, a verbal contract, made directly by 8. B. Woolworth 
with the appellant, as repugnant to Kavanagh’s power of 
ect December 8. 1881, as they claim the Kavanagh contract to 
„dase been, but not inconsistent with the second power 
| claimed to have been executed. 


. thority she ever gave to sell the property; that the only sale 
: which she ever authorized was to be for cash, $10,000 net 
„do ber; and that it was to be consummated immediately; 
yet in the pleadings ost cited she swears thet she never av 
5 thorised. Kavanagh to enter upon any contract except upon 
ae the same terms and conditions as the verbal contract just 
. mentioned. Tlie two statements are utterly inconsistent, 
22 and ono or both must be false; and Mrs. Woolworth is also 

>. intentionally mistaken when she would have us believe that 
=~ when ber husband reported to her about a week after the 
Sinh of December, 1881, as she states, that Hennessy wanted 
another paper, she said that was the.end of it, and she never 
afterwards entertained the idea of sale (Record, p. 98). 
fot ‘this pretense is in direct antagonism to the statements 
in the pleadings already cited. ; 


F. 


Bai 5 

u dbess pleadings the appellees under oath, gay : 

“That before the alleged execution of said Exhibit A that 
— —— 8. 
8 verbally said ises to 
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‘Mrs. Clara Woolworth, in. her testimony (Record, p. 97), . 
says that this paper of December 8, 1881, was the only au- 


—— a 


they met, in the presence of Kavatiagh, e Pionese Bren 
office, on Dec. 28, 1881. Woolworth say at this wenn 


first time he had ever seen or heard of 
124); and that the Pioneer Press draft” 
tract then made (Record, p. 29, 110 
Now — — i, 


pleted * 
should be paid at once. "There ie no provision. that. 10 
clouds were not removable at once the: mts 
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1 33 . y 
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ae Wie ‘postion. And eo is the 


statement that the appellant was to assume the mortgage of 
$1,800 a deliberate perversion of the truth. On the contrary, : 
tho express provision was that, for the $10,000, the appellant ) 
was to have a good title, free and clear of all incumbrance, : 
except the outstanding Hanlon title, which was well known 
to all the parties at the time, and the knowledge of which 
‘was not first communeated to S. B. Woolworth by the: | 
appellant sometime after this, as he states in his answer just : 

: 


-: Cited and contradicts in his testimony (Rec., p.111).. It was 
this very outstanding title, according to all the parties, that 
constituted the cloud or defect referred to in the draft, and 
which it was songht to remove. 
| The verbal contract referred to, therefore, is the contract 1 

evidenced by the “ Pioneer Press draft.” | 

Now, this contract both the appellees admit that they q 


proceedings . 

to carry into effect. This is the importantadmission of their 
answer. For there is no other meaning to be given to the : 
‘watementthat A B. Woolworth could then have procured : 
and delivered to the appellant a good warranty deed of the 
premiess, which would bave vested a complete title in him, 
-exzceptas to the Hanlon interest. As Mre. Clara Woolworth 
awears -that this could and would have been done, it is an 
inevitable inference that obe sanctioned all the proceedings 1 
ef ber husband and wes fully cognizant of them, and that 
het indignant protests to the contrary area sham and a pro- * 
ne; and it is a m ¹ inference, also, that she was fully | 
% oy aol peeing nen to perfect the title, 

hee disclaimer-on the witness stand of any j 
e disclaimer which should not be accepted i 
br creer anand | 


that draft. Is it a substantial variance? 


ite x 


Mrs: Clara Woolworth therefore has committed beet 
to the knowledge of her husband 's transactions and to- 
sanction of the contract made by him at the Pioneer Press 
office on December 28, 1881, and to a willingness and readi- 
ness to perform that contract as late as September, 1863, 
Now, the inquiry is suggested: Wherein does the verbal 
contract, evidenced by the Pioneer Press draft, differ . 
the Kavanagh contract ? me 

When itis examined it band that the only eee g 
difference between the two, if there is any tial diffe: 
ence at all, which we deny, is that in the Pioneer Press draft - 
it is provided that if the defects in the title provete hein. 
curable the contract should be void; while in the 
contract it is to be void merely at the option of the appellant. 
This is all the difference which, after a long 
Mr. 8. B. Woolworth himself finds. (Record, p. 128.) ‘The 
payment of $10,000 for « good title is changed in the Kave- 
nagh contract by the assumption of the mortgage by Len- 
nessy ; but this, it will be perceived, is a change of feem'and 
not of substance. But the option given to the appellant by 
the Kavanagh contract is claimed to be a variance rem 
Pioneer Press draft and the verbal contract. evidenced by. 
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It is no variance at all. The option was impliedly gi: 


ion in that draft. It was intended for the ion of n 
appellant to prevent a bad title from being fereed epos hi - . 1 
ar /DN pape | 

it would have boon a nest extesandinary ns 


12 


a ‘founded, and that the Kavanagh contract does not differ from | 
2 . admitted to have been made at the : 
_ Pioneer Press office, except in the form of words used. : 
Ba " ‘The theory of this case, therefore, which, on behalf of the 

roan eppellant, it is submitted is amply proved by the record is 


— 


. The appellee, Mrs. Clara Woolworth, had some land for 
“+. . @ale,and concluded to sell it. Through her husband she 
authorized her agent, Kavanagh, to sell it. The authority, 


„ 


Kavanagh the paper of December 8, 1881. Kavanagh showed 
at. The appellant demurred to its suffi- 


4 culminated in a meeting between | 
, and Kavanagh at the Pioneer 
a 1881, when an agreement was 
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bound by it. And it is submitted that the: 
should be reversed and a decree. for specific 
rendered in favor of the appellant. 
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SUPREME COURT OF THE UNITED ST ATES.’ 10 


OCTOBER TERM, 18687. 


(No. 339. ) 
DAVID J. HENNESSY, APPELLANT, 
against 


CLARA WOOLWORTH AND S. B. WOOLWORTH, 
HER HUSBAN D, RESPONDENTS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED grarus 
FOR THE DISTRICT OF MINNESOTA. ‘ 


Iw BQUITY. 


Bauer or I. V. D. Hearp, Counset ror Resronpents. 


Mrs. Woolworth claiming to be the owner and in possession. 
of lots 4 and 9, block 20, Robert and Randall’s Addition to St. aul. 
Ramsey County, Minesscta, bronght sult in the District Couits/il 
of said County under the Minnesota Statute, Revision of 1 1870. 2 
page 814, Chapter 75, Section 2, to determine the adverse ci 2 
Of the appellant Hennessy to said lots. Hennessy transferred®. 7 
the suit to the said Circuit Court of the United — *. 


copy: 9 
Received at St. Paul, Minn., this 23d day of December, A. D. 
1881, of David J. Hennessy, of Debug, tows, the sum of ty 
dollars as earnest and in part payment of the price of lots tour(4) © 
and nine (9) in block twenty (20) of Robert & Randall’s ac 
to St. Paul, Minn., which as the authorized agent of Clara W 
- worth and S. B. Woolworth, her husband, of the last samedi 
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“DAVID J. HENNESSY VS. CLARA WOOLWORTH, ET 41. 


4 thousand dollars ($10,000) to be paid, and which the said 
= Hennessy stipulates to pay as follows, to-wit: Twenty-five 
hundred dollars, ($2,500) less aforesaid earnest money on delivery 
to the said Hennessy of good warranty deed with full covenants; 
which shall convey to the said Hennessy from the said Wool- 
worths good, clear and perfect title, except as to notes and mort- 
gages hereinafter mentioned to said property, and to all improve- 
ments and appurtenances thereunto belonging, and after the said 
Hennessy shall have been furnished by the said Woolworths with 
a complete, official and certified abstract of title to the said 
property which shall show title in them thereto as aforesaid ; and 
nineteen hundred dollars on or before one year; and nineteen 
hundred dollars on or before two years; and nineteen hundred 
= dollars on or before three years from the delivery as aforesaid and 
3 3 the giving to said Hennessy of possession of said premises and the 
emoluments, with interest, at the rate of seven per centum per 
annum, payable annually except in case of a note taken up before 
due; and the last three mentioned sums are to be secured by 
mortgage back on the said premises, and the said Hennessy is to 
assume from and after the last mentioned date, and from and after 
tat date only, a certain note and mortgage for eighteen hundred 
2 dollars which plaintiffs made, August 10th, 1880, and running 
from Seth B. Woolworth and Clara Woolworth to Edwin W. Rice, 
=’ which said mortgage is recorded in the office of the register 
N ol deeds of said Ramsey county, in book 59 of mortgages, on page 
+218, and which the said Hennessy agrees, under and in accordance 
wich the said stipulations herein contained, and each of them, to 
5 Pay when doe It.is, moreover, agreed that if there are any clouds 
5 or defects in the title to the said property, they and each of them 
> shall be removed and cured with becoming diligence by the said 
a r the aforesaid fifty 
=. dellars is to be refunded, and this contract to be null and void at 
=the option of the said Hennessy, and to be void also at the option 
92 the said Hennessy in the event of the neglect or failure 
athe part of the said Woolworths to remove or cure the clouds 
* defects which may be on said title. 
Rs: P. T. KAVANAGH, 
Agent of Clara Woolworth and S. B Woolworth. 
DAVID J. HENNESSY. 
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State of Minnesoti—County of Ramsey—ss. 

Be it known, that on this 28th day of February, A.D. 6% 
before me Walter C. Goforth, = my ‘puto of Mima 
within and for said county, personally appeared P. T. Kavanagh, 
to me well ee the ental perce whoo agua af 
the within and foregoing named Clara Woolworth and S R 
Woolworth, executed the within and foregoing contract and. 
bargain of sale, and he acknowledged that he executed the same 
freely and voluntarily and with authority, and on the same ae Sy 
also personally appeared before me David J. Hennessy, to me well 
known as the identical person mentioned in the within and fore- 
going contract, and who, <> pony ef ——ů * 
executed the same, and he acknowledged that he executed 
freely and voluntarily. 

Sworn to before me this 28th day of February, A. D. 1882. 

WALTER C. GOFORTH, 3 
[Sszat.. } Notary Public, 9 
Ramsey County, Minn. 
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Endorsed. 
State of Minnesota—County of Ramsey—ss. 
Office of the Register of Deeds. - 
This is to certify that the within instrument was filed for je 
in this office, at St. Paul, on the 12th day of September, A. D. 
1882, at 12 o'clock u., and that the same was duly recorded a 
book “I” of Miscellaneous, pages 527 and 528. 
(Signed) i CHAS. H. LIENAU, 
[SEAL.] Register of Deeds... 
By CHAS. W. SPIEL, i 4 
Deputy. 4 
Printed Record, pages 21, 34, 213. hag 
The uncontradicted evidence showed that before — 
of the foregoing instrument Mrs. Woolworth (who 
lots) and her husband gave to Kavanagh, the agent, a 
in writing as follows: 


„ 
— 

a 
— 2 


Si. Paul, Minnasora, Dec. 8, 1881. 2 
P. T. Cavanagh: We hereby authorize you to sell ſor us 5 2 

four (4) and nine (9) in block twenty (20) of Robert & RU 

addition to St. Paul, for THE ten thousand dollars net to uu. 


(Signed) 


Record, page 36. 
This authority manifestly did not authorise —— 
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4 DAVID J. HEXNESSY VS, CLARA WOOLWORTH, ET AL. 


bn u fc. agreement of sale above quoted. So 
the court below found and so Hennessy himself admitted, as he 
attempted to establish by his oral testimony the existence of 
another and fuller authority from Mrs. Woolworth and husband. 
In this he failed, there being three witnesses against him. 

Page 37 of Record. 

This finding of the court below on a controverted question of 
fact settled the controversy and this court will not review the 
finding but affirm the decree of the circuit. 

Wiscart vs. Douchy, 3 Dallas, 321. 

Parker us. Phetterplace, et al., 1 Wallace, 684. 
Lytile vs. Cloyes, 22 Howard, 193. 

Alviso vs. U. S., & Wallace, 337. 

Harrell vs. Beal, 17 Wallace, 590. 


BUT IF THIS COURT SHOULD LOOK FURTHER INTO 
THE CASE THE FOLLOWING IS SUBMITTED: 


Fur. STATEMENT AND ANALYSIS OF TESTIMONY. 
Defendant Hennessy’s cross bill avers that he paid the 350 
referred to in the Kavanagh contract, and that it has ever since 
i deen in the possession of the plaintiffs; that on examination of 
eof ei hr pene We dos re 
that one Patrick Hanlon had or appeared to have some claim 
_ thereon, but that such cloud was removable and curable ; that 
me plaintiffs undertook to cure and remove the cloud, but have 
————— 
bis part of said alleged contract and tendered performance on the 
4 eichth day of November, A. D. 1882; that the reason an earlier 
a © tender was not made was that plaintifis had promised to remove 
: _ the cloud, etc., and prays that plaintifis specially perform said 
— 
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Ma — the plaintfe to the cross-ill denies that Kav : 
— , Or that the same was of any validity ; they deny that the 


» 
— ate, 


8 1 2 be . > 2 

* , . = , ey j . * * 

‘ 8 * se a ew, * 2 
*. 8 „ pak 


DAVID J. HENNESSY VS. CLARA WOOLWORTH, BT AL. 


„ a 
a 
fifty dollars was ever in their possession; they deny that said s 
cloud was removable, or that they ever agreed to remove it; they == 
deny that defendant has been ready or willing to perform his past 
of the alleged contract, or that they knew he was; they admit an 
attempted tender of performance on defendant's part, but say it 
was coupled with the condition that said alleged cloud must be n. 
moved, when defendant knew it had not been and could not be 
removed. They further aver that the plaintiff, S. B. Woolworth, 
(wot the owner of the property) verbally agreed to sell the property 
to the defendant for $10,000, $2,500 cash in hand, and the 
balance in different payments, and in the assumption of a mort- 
gage upon the premises amounting to about $1,800, but sth the ‘ 3 
express proviso and understanding that if there were defects in the ; 
title not curable at once the said verbal contract should be vod; 
that Kavanagh was never authorized to receive any money except 14 
upon such a condition; that the defendant afterwards requested 
S. B. Woolworth to take certain proceedings in the probate nad 
state courts for the removal of said cloud, which Woolworth =~ 
attempted and proceeded with until he found he could go no 
further without committing perjury ; that said alleged defect was 
not curable, whether said Hanlon was living or dead, forthe => 
reason that said Hanlon’s claim, if any he had, was a fee to an > 
undivided interest therein, and not a mere cloud; that said Han- 
lon had never resided in Minnesota, and that Woolworth co ?; 
not ascertain after due diligence whether he was ever married, r 
as to who would be his heirs if deceased ; that S. B. Woolworth © 
so informed defendant who still insisted that suit should be com- 
menced against Patrick Hanlon, which Woolworth refused to do; * 
that long before the alleged tender by defendant, S. B. Wool- 4 
worth offered to procure a warranty deed for the premises in 
accordance with his said verbal agreement, which would have « | 
vested a complete title in defendant, except as against said 7 
alleged cloud, but that defendant long before his alleged tender 
rejected the offer; that long before said alleged tender & B. 
Woolworth ‘offered to procure for defendant a similar deed if = 
defendant would prosecute said suit to remove the cloud, and 
leave in defendant’s hands sufficient moneys to prosecete: tit: 
same, which defendant refused to do; that before and a., 
August 12, 1882 (nearly three months before said alleged te 
S. B. Woolworth notified defendant that all underst 
between them were at an end, and notified Kavanagh to r 
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16 at intervals, and kept himself purposely away to avoid a tender to 
him of said $50. 

That the defendant is an attorney at law, well versed in draw- 
ing agreements like the Kavanagh agreement hereinbefore 
recited ; that he drew the same; that Kavanagh was not versed 
in such agreements; that the option clause in the agreement 
was inserted therein without Kavanagh's knowledge ; that Kav- 
anagh knew at the time defendant would never consent to tie up 
the property; that on September 12, 1882, after S. B. Wool- 
worth had notified defendant that all understandings were at an 

end,. the defendant caused the said agreement of December 23, 

1881 (which he had procured Kavanagh to acknowledge February 

28, 1882), to be recorded, and that the plaintiffs never saw the 

alleged agreement, or knew its contents, except by the record; 

that said alleged agreement is one-sided and unconscionable, and 

was intended by defendant to thereby tie up the said land and 

give defendant a long time to pay for the samc, on the pretence 

mat the title was not correct, to the great advantage of the 

gz  . defendant, and was purposely drawn by defendant so as to obtain 

an unſair advantage in the transaction; that defendant well 

knew that the object of S. B. Woolworth in entering into said 

verbal agreement of sale was to make a sale at once, and realize 

the proceeds immediately for his wife ; that Mrs. Woolworth has 

long been in possession of said premises, claiming to own the 

same, and has paid out large amounts for taxes and assessments 

(specifically set forth in the answer), has paid the interest on the 

31,800 mortgage, and that neither of the plaintiffs were ever 

under any obligations; moral or otherwise, to convey said premises 

to defendant, and that all offers by S. B. Woolworth to the 

dieſendant relative to the removal of said cloud, were to rid the 

premises of the embarrassments caused by said defendant most 
=. wrongfully procuring said agreement from said Kavanagh. 

# Page 25, & 
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THE DEFECT IN MRS. WOOLWORTH'S TITLE. 


* That there was an incurable defect in Mrs. Woolworth's title 
1 her completely at Hennessy’s mercy under the “Kav- 
a —— — 1 — extmajed the 
* 3 in suit to Mrs. Woolworth. 
| Ma a8 of Aletoaet page 230 Dead, L O, page 241. 
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Cummings claimed through e 
the heirs of Edward Hanlon. 
Nos. 14, 15, 16, 17, 18, 20, 21, 24, 25, 26, 27, ag, 30, 32 of 

Abstract, page 229, Ge : 
Edward Hanlon died in Louisiana July 29, 185 7, leaving as bis 
heirs his mother, Catherine Dwyer (otherwise Hanlon) and his 
brothers and sisters, Philip Hanlon, Mary Hanlon and Beidget 
Hanlon (all then living in Ireland).and Maurice Hanlon: and 
Johanna Hanlon, then living in Louisana, and Patrick Hanlon 
then exercising his calling as a seaman on the high seas. The 
interest in the premises thus inherited by Patrick Hanlon con- 
stituted the defect in or rather entire lack of title referred to in 
the pleadings and which plaintiffs aver was incurable. 
Pages 233 to 241. a a 
See, also, defendant’s exhibit B. page 215, testimony, — 8 
Mr. Mainzer, the attorney employed by defendant to examine 
the title of Mrs. Woolworth, states: The proceedings in de 
probate court and the petitions and files in the case of aid e ,n. 
plainly indicate that there was another, Patrick Hanlon whose 
interest appears still outstanding, even if everything else was 
regular and proper.” The estate of Edward Hanlon was never 
closed in the probate court, so as to free it from debts, nos. 
assigned to the heirs. It needed,” says Mr. Mainzer in the 
same opinion, (page 215), “proof of heirship and decree aad 
judgment of the court assigning estate to the heirs showing 
themselves entitled to the same.” a 
In 1852, the Louisiana heirs, Maurice Hanlon and Johanna : 4 
Hanlon, and in 1853, the heirs in Ireland (not including Patrice 
Hanlon) authorized Messrs. Malhiot & Mills, of Louisana, to dis- 
pose of the property, with power of substitution, — 
tuted John T. Halstead of St. Paul, who, in 1853, on behalf of: = 
said heirs (not including Patrick) conveyed the premises in suit to 2 
Slaughter & Steritt, intermediate parties in the chain of title of 4 
Mrs. Woolworth. 4 
Nos. 14, 29, 30, 37, Abstract. Page 230. Pages 233 to 
241. 
On their purchase Slaughter & Steritt found Michael Cummings 4 
in possession of the property, claiming to hold uader permiasien.. "3 
of one Bernard Rogers, who mn ＋ 
the estate of Edward Hanlon, October 5, 1852. : — 2 
RAA Dab. Letters of Adwv. to Rogers, page 2 
Mr. Murray testifies : 22 Camasingp weeny N 
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22 in 1852, or 3. He continued to reside there until he sold to Mrs. 
Woolworth. He went there, as I understand it, first only under 
permission from an administrator who had been appointed for 
some one who lived in the old country. There was considerable 
wrangling about that title.” 

Page 136. 

Cummings states in probate court that when Rogers left Min- 
nesota in 1853, he, as administrator, placed — premises in con- 
trol of Cummings. 

Plaintiffs Eli G, page 224. 
. Cummings was not therefore an adverse clasmant to Patrick Han- 
lon, nor was Mrs. Woolworth an adverse claimant, getting, as she 
did. possession from Cummings of Patrick's interest; and the 
Statute of limitations would not cure the want of tlle. 


2 
EARLY EFFORTS TO CURE TITLE. 


In 1856 Hollinshead & Becker, attorneys at St. Paul, acting evi- 
dently in the interest of Slaughter & Steritt, (who had purchased 
from the heirs of Hanlon), and against Cummings, who was in 
possession, are in correspondence with Malhiot & Mills, as to the 
Hanlon succession, and reference is made to an action of eject- 
ment. 

Plaintiffs Exhibit No. 2, page 245, &c. 

The letter was turned over to I. V. D. Heard, attorney at law, 

by Messrs. Hollinshead & Becker, in the same interest in 1856. 
Page 165. : 

On the 28th day of January, 1857. I. V. D. Heard, as attorney 
for Slaughter, applied to have Rogers, the administrator of the 
Hanlon estate, who had absconded from the state, removed, and 
himself appointed administrator, which was granted February 22, 
13857. In the same year, I. V. D. Heard as administrator of the 
& .. Hanlon estate, commenced suit against Cummings to obtain pos- 
ession of the property. 

. See Heard vs. Cummings, 2 Minn. 25. 
In May, 1859, Cummings bought out Slaughter—one lot. 
No. 26 Abstract. Page 230. 


+ adsinstration onthe Hanlon estate 
a Plaintiffs Exhibit G. 224. 

te Raat 1860, I. V. D. Heard is still engaged in endeavoring 
a a owner of the 


On the 3d of August, 1859, Cummings applied for letters of 
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See letter of Mills & Le Blanc, (successors to Malls & % 
Mills.) 2 
Plaintiffs Eli No. 3, 247. . 
ok In 1861 Cummings bought out Comforth, who claimed the = 
5 other lot, through Slaughter & Steritt, and from that time until! 
after the Kavanagh agreement with deſendant over 20 years— 
all efforts to clear the title were abandoned as hopeless. 
KNOWLEDGE OF MR. AND MRS.WOOLWORTH, KAVA- - 
NAGH AND HENNESSY, OF DEFECT IN TITLE 
BEFORE KAVANAGH EXECUTED AGREE- #2 © 4 
| MENT OF SALE, DECEMBER 23. 1881. J 
' The above bears upon the point as to whether the Wool- == 
worths would have been likely to have agreed to clear the title . “4 
: as provided for in the Kavanagh contract and whether Hennessy = 
did not take an unfair advantage in drawing such a contract. 2 
* Mr. Woolworth testifies: I took the property, knowing per- 
| fectly well what the cloud was. There was an old man named 
Hanlon owned the property he had 7 or 8 children oe of  @ 
them married—and he died, and I think we got deeds or conu- 
veyances from all except Patrick Hanlon at the time—17 ye, 
ago when the purchase was made Mr. Patrick Hanlon could not = 
be found, and never has been found to my knowledge. At the 
time Mr. Galusha looked up the title and arranged matters and 
0 I won't be sure, but my impression is that he wrote or made 
| some effort to find this Patrick Hanlon, but he never could be * 
| found anywhere; and all that we could find or know of him was 
that he went off to sea a good many years before, and was never 
heard of afterwards, I think.” 
; 3 Page 113. 3 
* Mrs. Woolworth’s testimony is to the same effect and that he a 
7 so told Kavanagh before the execution of the Kavanagh agrem 
ee 4 
Pages 96 and 97. a 
SE as os... Kavanagh dows oot dey thi on the conten ba 
a | “Question. I 3 
ARS F Kavanagh? 


I had off and on for years 1 * 
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2 Mike Cumihings property, and some said that the title was not 

. correct. 

Q. Had you heard what the defect was? 

A. No, sir, I had not heard. It was spoken of as the Mike 
Cummings property, and probably something was wrong about it. 

Q. Did you ask Mrs. Woolworth whether it was right or 
not ? 
. A. I think we alluded to the title once or twice about the 
time Mr. Hennessy wanted me to sign the contract and I think I 
————— to sign the contact en 
: less the title was good.” 
the detendant, Hennessy, must have known of the defect. 
He got an abstract of the property on or before December 14, 
Sa 2 1881, ten days before the execution of the Kavanagh cdtract of 
December 23, 1881. A somewhat peculiar thing for a purchaser 
a to do. 
5 He testifies he did not get such abstract, he thinks, until after 
”. the execution of the Kavanagh agreement—p. 90, testimony— 
bus the plaintiff very clearly showed, after he had testified, that 
be got it on the 14th, and he afterwards, after we had shown the 
met, admits that he did get the abstract long before the 23d. 
8 HHennessy's testimony, p. 185. 
the abstract, on its face discloses difficulties | to the most 
cosmos observer, and defendant, an adroit and able maa, could 
: a saat tave felled 80 dlecever defects on the most casual inspectioe. 
2 United States ſor nearly 20 years at least, the 
+ defendant is still a citizen of Great Britain and Ireland, which 


adet interminably by its transfer to the United States court. 
pen. 

Although not a lawyer licensed, he is one in fact. He pro- 
1 power of attorney insufficient. Ile draws up 
. 
aſtar wurdo —p. 75——he can draft a technical onerous con- 


questions to the witness, F. W. Kavanagh, and 

4 — answers in writing before he puts him in the stand, 

ne n examines him on these prepared questions and 

. 25 aA phe gives over 40 folios of testimony without 2 qyestion 
~ eee Seren out lengthy questions for 
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n bin to delay the trial of any case wherein he is sued, 


1 the Kavanagh agreement; he draws up the formal and 
i tenders—Exhibits B. and C. of the cross bill—pp. 16 and 3 
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question, . ee ne a 
nearly two years, that the signatures to an alleged lost power 
were similar to those now shown him—p. 184—he is scrupu- 
lously nice and particular in his corrections of hie testimony 
P 93. 

If defendant did not see defects or possible defects ie the title 
of which he had the abstract for some time befare the execution 
of the Kavanagh agreement, he did not exercise the a e 
above shown. The review above made is preliminary ta a car ff 
„ eiiate et See ee 
matters hereinafter to be discussed. a 


MRS, WOOLWORTH NEVER AUTHORIZED KA? 
NACH TO EXECUTE THE KAVANAGH CONTRACT. 1 


MR. WOOLWORTH NEVER AUTHORIZED KAVA. | 
NAGH TO EXECUTE IT. 


The only authority ‘of Mrs. Woolworth to Kavanagh, is e 1 
tained in plaintiff's exhibit A., before referred to, which was 2 
writing, and is as ſollows: me 


St. Paut, December 8, 1883. 

P. T. Cavanaon — We authorize you to sell for us, Lots 4 , 
9, Block 20, Robert and Randall’s addition to St. Paul, for . 
$10,000 net to us. ee 
CLARA Wootwoara, ce 
S. R Wootworta. = = 


This was revoked before the Kavanagh agreement, and 2 
not authorise a time sale. The defendant recognizing dd 
sufficiency of the above authority, ae ace 
his own oath, that there was second power, but this posities & 
completely overthrown by other testimony as will be ¥ 
shown. : 
The oaly authority given by S B. Woolworth (is 


and substantially easbodied in what is called the ” F Bi 
Draa This e , exhibit “B,” p. 249, a0 


a 
#, sh * N. * . 


Be 
A * a * 9 * a „ * . „ * * 2 ~~ 
he = x 2 5 5 * * ? N ek iS, K 1 iin 
Ba Be hy ih 1 r tage ee aoa, TE 1 218 > 
r UG . - : * : K 


DAVID J. HENNESSY VS. CLARA WOOLWORTH, ET AL. 
PLAINTIFFS’ EXHIBIT “B.” 


(Letter head of Pioneer Press.) 
St. Paul, Minn., Dec. 23, 1881. 
Rec'd, Saint Paul, Minn., this 23d day of Dec. 1881, of Daniel 
J. Hennessy of Dubuque, Iowa, the sum of fifty ($50) dollars. in 
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part payment of price of lots ſour (4) and nine (9) in block — 
twenty (20) of Robert & Randall’s addition to St. Paul, Minn., 3 
which I have sold the said Hennessy for ten thousand dollars i 
($10,000), to be paid as follows, viz.: Twenty-five hundred dollars ; 
cash, on delivery to said Hennessy of good warranty deed with | 
usual covenants, conveying to him from Clara Woolworth and i 


S. B. Woolworth good, clear and perfect title to the said prop- 
2 erty, and of abstract of title showing such title to the said prop- 
is erty in said Clara Woolworth and S. B. Woolworth ; and twenty- 
a five hundred dollars ($2,500) on or before one year ; and twenty- 
»: five hundred dollars ($2,500) on or before two years; and twenty- 
five hundred dollars ($2,500) on or before three years; deferred 
payments to draw interest at the rate of seven per cent. per 
annum, payable annually ; and to be secured by mortgage back 
on the said premises. If there are any clouds or defects on title 
co said property, they and each of them are to be removed and 
+.» cured by said Clara Woolworth and S. B. Woolworth, sf remov- 
a and curable ; if not, said fifty dollars are to be refunded to 
said Hennessy, and this contract to de void. 
ee It appears from the testimony of S. B. Woolworth that the 
only change he authorized in the above draft was the addition of 
a a clause providing that the defendant should assume the Rice 
mortgage for $1,800, dated August 10, 1880, at three years (see 
37 of abstract, p. 231,) and a proportionate deduction made from 
te time payments. 
the Kavanagh agreement, which it will be recollected, plain- 
a>, tiffs never saw until after it was recorded. in September, 1882, 
‘ 5 ö “differs materially from the above—Pioneer Press draft. 
In the Pioneer Press. draft the date when the time payments 
= commeénce is not stated and they would probably commence and 
2 mw interest from the date of the instrument, and the defend- 
, wt would be liable for the taxes and agsessments (the instru- 
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nagh's possession, purporting to be signed by the — a 
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the emoluments of the premises. | 

In the Pioneer Press draft it is provided “if there are any _ 
clouds or defects on title to said property, they and each of bes 
cre to be removed and cured by nla Clara — 
Woolworth / removable and curable ; if not said fitty dollars are 
to be refunded to said Hennessy and this contract to be void,” . 
whereas to the word “void” in the above, the Kavanagh agree- - 
ment adds the following words, (which are against the interest 
of the plaintiffs and have been largely productive of all b“ 
trouble in this case), viz: “At the option of the said Hennessy,” 1 
and to be void also at the option of the said Hennessy in the v | 
of the neglect or failure on the part of the said Woolworths % 3 
remove or cure the clouds or defects which may be on the | 
title.” 

At the time S. B. Woolworth, at the Pioneer Press office, au- 
thorized Kavanagh to execute the Pioneer Press draft, abo 
1 Sas Gn dita te Oe 
he knew). had been cured by the statute of limitations, be 
guarded against having the property tied up on . 
(Mrs. Woolworth's object in selling being to realise at once) by 
the proviso that the whole contract should be void if the defects 
were not curable, and the Kavanagh contract, by its addition ~ 
just cited, enables Hennessy to tie up the property for years, re- 2 
fusing to pay interest or taxes, and, after long litigation, enables 
him to get possession of and enjoy the property at his option, . 
and then defend against the mortgages he gives, on the ground 
that plaintiffs are liable on their warranty deed for which the 3 
agreement provides ſor deſects in the — 
ee oe ee ee 
particularly alluded to. 

The power which Mr. Hennessy testifies he saw in Kava- - 


which we claim never existed (hereinafter styled the Hennessy 
power) Mr. Hennessy en to 0 from memory as ~ 
follows : 30 Gi 
P. T. Kavanagh, Esq.: | 4 ö 
You are hereby authorized as their agent to sell for thet 5 
signed, lots four (4) and nine (9), block twenty (20) of Robert | 
Randall's addition to St. Paul, Minnesota, for the sum of gie 


to be paid as follows: $2,500, cash; $2,500, on or bei a 


year; $2,500, on or before two years ; $2,500, on ort 
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40 years with interest at seven per cent. per annum and to stipulate 
for good, clear and perfect title to be conveyed, through war- 
ranty deed with full covenants and for abstract of title showing 
such title in us. : 

Page 75. | | . 

It may be remarked that even this imaginary power gives no 

authority to substitute payments of $1,900, as the Hennessy 1 

agreement does for the 52.500 payments, nor authorize a sale . 

when the notes or the interest does not commence to run until 
after an abstract showing title is furnished. 


MRS. WOOLWORTH-ONLY AUTHORIZESA SALE FR 
= CASH, AND OF THE TITLE AS IT WAS AND 
Bs a NEVER GAVE BUT THE ONE POWER. 


During the summer of 1881 her husband was urging her to sell 
upon the ground that the assessments for sewering, &c., were 
coming on, taxes were increasing, they had no money to improve 
the property, etc. She did not wish to sell. He gave as a rea- 
son that they would get the money if they sold, etc. 
Mrs. Woolwurih's testimony, p. 95. 

Mr. Woolworth had been talking on the subject with P. T. 
Kavanagh the spring and summer of 1881, and it hung along 
nuutil December, when Kavanagh told Woolworth he thought he 
could dispose of it. He hadn't told me then,” Mr. Woolworth j 
=. says, “to whom he was going to sell it, and I told him, ‘well, 
now, says I, ‘if I sell this, I want to get the money for it. What 
does your man say about it?’ He says he will draw his checks 

2 © ssc it and give them to me.” 
4 Page 111. | : 
Upon the cash and title point Mrs. Woolworth testifies as y 
~ follows: 

Q. Did Mr. Kavanagh ever call upon you in reference to the 
_ tale ofthe property 

A I never saw Mr. Kavanagh except when he came to get 
MY consent to sll it 4 
2 Q. About what time was that? 4 
„ ln the fall —I think in December late in the fall or early : 
© the wt aldo resign ot ine 
oar) Was that the time you signed the paper, (plaintiff's exhibit 
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A. Yes, sir; the only time I saw Mr. Kavanagh. 
(Plaintiff’s exhibit “A” shown witness.) : 

Does your signature appear to that instrument ? 
Yes, sir. | 

Is that the time that Mr. Kavanagh called? 
Yes, sir. 

State what occurred when he called? is 
He came in with Mr. Woolworth just at tea time; I sup- 
pose near seven o'clock. We were at tea, and Mr. Woolworth ‚ 
seated him in the sitting room and stepped into the dining room. . 
and called to me, and I entered the room, and he mentioned Mtr. 
Kavanagh's business, and I knew him, although I had never been 
acquainted with him. Mr. Woolworth said, “Mr. Kun, 
has called to get your authority for selling your property on 5 
Seventh and Eighth Streets,” — eS ee 
weet to sell K and I thonght you unduutosd Galt SOP ay Ss 
going to sell it. Well,“ he said, “we will talk that up.” Mr. 
Kavanagh said, “I think I have a customer who will pay 
$10,000.” I told Mr. Kavanagh how Mr. Woolworth had u d 
me—persistently, to do it. After this talk—Mr. Woolworth sat « 
writing this paper right at the table, and Mr. Kavanagh kept a 
talking, saying he thought it would e 
that, and then Mr. Woolworth, aſter he had written the paper, 
before asking me to sign it, said, “now, Kavanagh, we under 
stand this—there is no fooling about this; it ia t0 be 0 amb. 
transaction.” “Yes,” Mr. Kavanagh said, “the man who is 
going to buy it has the money.” He kept saying that it wae 
going to be for cash, and I said I didn’t want the money; he: 
says, “you will fel better when you have a check for $10,000 ia 3 
your pocket.” And I said I will sign because Mr. Woolw ae 
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all about the eloud upon the title, and Mr. Woolworth knows ity. 
and we have always known it. Oh, well, said he, that would << 
make no difference. And then I signed the paper. Thay beth 
saw me sign it, and Mr. Woolworth signed after me, and I.eaw °3 
Mr. Woolworth sign it—and I kept pouting and i dideft 
want to sell—and Mr. Kavanagh went away. i 25 

2. During the previous summer in Mr. Woolworth’s 
ments to yqu in favor of selling, E . 
the investment of the moneys to come therefrom ? | i 
A. He took me out to dozens of places to show me nice piessti: 
fee Ot ee onal 
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ag 4: to hold this property. He talked with several real estate agents 
a about investing money. 

Q. What statement, if any, did you make to Mr. Kavanagh 
about this cloud at the time he called? 

A. Well, I said in substance this: I don't know as I can give 
the exact language, but it was to this effect: if he sold the prop- 
erty he must sell it with the understanding that he could give no 
better title than we had; we had no perfect title; I had always 
known it, and whenever there had been any talk I had always 
said we have no title, and how can we give a title when we have 1 
none? And Mr. Kavanagh said that would not make any differ- 2 
ence, and I said he takes it just as we have. 4 

Q. When you bought did you know there was a cloud upon 
dite title? 

1 A. I did; it was all explained to me. 
oe Q. Growing out of what? } 

A. A cloud out of what? ä 8 ‘ 

Q. Yes. 

A. One of the heirs to the n owner of the estate had 
never signed the deeds, or what there was, that passed. He had 
been away and never been heard from. 

Q. Did you understand what the name was? 

A. Name was Hanlon, don’t remember the first name. The 
man we bought of made no secret of it; Mr. Cummings and the 
gent made no secret of the cloud? . 

eS Q. Did you sign any other paper, Mrs. Woolworth, except 4 
= this paper I show you, plaintiff's exhibit “A ?” | aie 
bs | A. No, sir. ; a nee 

« Q. Mr. Hennessy has testified here that there was another 5 
paper purporting to bear the signatures oſ Clara Woolworth and 
S. B. Woolworth, that contained further conditions than the one 
l have shown you, relative to the title, etc. After my statement, 
do you still say, that the paper I have shown you is the only 
paper you have ever signed authorizing Mr. Kavanagh to make a . 
aule of this property? ad 
A. Ido; that is the only paper I have ever signed. 7 
Q. Have you any doubt about that? 

A. I have no doubt about it. 

1 Q. You positively deny that you ever signed any other paper ? 
A. Yes, sir. 

2 If there was any other paper purporting to be signed by 
wit was a forgery? 
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A. It was a forgery. @ 3 
Q. If Mr. Hennessy says there was — tier i-ne ‘a 
taken, unless it was a forgery? 2 
. A. He is. 
; Q. No doubt about that? 

A. No doubtat all. 

Q. How long after this—this paper is dated on the 8th day of 
December, 1881—how long after that was it that you heard, if at 
all, that Kavanagh had assumed to sell the property ? 

A. Well, I cannot say, I should think it was two or three 
weeks. 

Q. Whom did you hear it from ? 

A. Mr. Woolworth. 

Q. What did you hear from him? 

A. Is your question in reference to any other paper? 

©. When did you first hear that Kavanagh had acted in the 
matter and sold the property? 

A. Well, I don’t—several days or a week or so—Mr. Wool- 
worth came home and said Mr. Hennessy would not have this 


paper. 

Q. Exhibit A?“ (The power of December 8, 1881.) 

A. Yes, sir; it was not satisfactory, and he wanted another 
paper, and I said right away, “that is the end of it then; I won't 
make any other paper, and never wanted to sell let the thing 
drop. You tell Mr. Kavanagir that he has no further . 
in the matter will not sell.” 2 

Q. Did Mr. Woolworth report to you whether he had told 2 
Mr. Kavanagh that? 2 

A. Yes, and I sent after the paper, but he said Mr. Kavan- 4 
agh said it was all right, he would hand the paper to him. And 
I frequently asked Mr. Woolworth why he didn’t get that paper, 2 
and I said the sale is off, get the paper.” 

Q. Did you finally get the paper back ? 
. A. I did get it back; it is plaintiff's exhibit “A.” Mr. Kav- 
= '  anagh sent it back to me by Mr. Woolworth. x 
2 Q. What became of this paper afterwards—exhibit“A?” = ; 

A l gave it to Mr. Woolworth to put in a safe place with ou. 
other papers, and he did so. 

Q. Was-there anything further said on this “0% as to the 
return of this paper ? 

A. Well, when the paper was returned I considered that Mr. 
Kavanagh had no authority from me, and he had not. When! 
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* gn the paper back that settled the thing; I was not going to 


28 How long after this, December the 8th, 1881, did you hear 
that Mr. Kavanagh had executed any paper in reference to the 
transfer of this property ? 

A. I can’t say just exactly how soon, but several weeks ; Mr. 
Woolworth came home and told us that Mr. Hennessy and Mr. 
Kavanagh had agreed to clear the title if he could. 

Witness continues I then said to Mr. Woolworth, “I don’t 
see why you did so, as long as the sale is off, and you understand 


was very cross about it, and I said I will never sign the deed. I 


N sign the paper after my telling him not to do it—to think that 
* he could be coaxed to do a thing he never ought to do, and I said 
W the 


RY ay Did you ever change that statement to him in any way? 

A. I never did. 

8 Q. Did you ever agree to ratify his act or anything done in 
che premises? 
A.. No, sir; I never did. 

. Q. At this conversation at the house, when Mr. Kavanagh 

eme there to see you and Mr. Woolworth, what were you 

engaged in at that timekeeping a boarding house? 

2 Yes, sir. 

Were you at supper ? 

Yes, sir. 

Boarders there eating supper ? 

Yes, sir. 

Called away from your attendance at the tea table? 

Yes, sir. 

Anything said in that conversation about time? 

He said Hennessy would draw his check as soon as the 

4 oe Any discussion as to taking a mortgage on that property 

c en for the purchase money ? 
1 — 

d draw bis check. 
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it so.” I was hurt at his persisting in going on with it, and I 


said repeatedly it is my property.” I was s hurt that he should 
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Mr. Woolworth testifies : 

A. On the evening of the 8th of December, 1881, and about 
tea time, he came to my house, and said that Mr. Hennessy, who 
was talking of buying the property, wanted—was not satisfied to 
take his verbal statement—in regaid to the sale of the property, 
but wanted some authority from me, showing that he, Kavanagh, 
had authority to sell it, and so Mrs. Woolworth and Inde that 
paper—signed that paper—plaintiff's exhibit “ A.” 

Q. Look at plaintiff's exhibit “A” and state if that is the 
paper you refer to? 

A. Yes, sir; when he told me that Mr. Hennessy would tage 
the property, I said, now says I “Mr. Kavanagh-—I wantitdis- 0u 
tinctly understood between us—I don't want any misunderimnd- 
ing about this matter, the only reason I sell this property, aa! 
the conditions upon which I consent to lt is that it is to bea 2 
cash transaction ;” and he agreed to it, and there was no miau, 
derstanding about it at all. I said it very distinctly and clearly ©) 
so that Mr. Kavanagh understood that there was to be 0 tale 
thereafter about it, and he agreed to it, and Mrs. Woolworth =. 
made some similar statement, that she did it in opposition to her 
desire and wishes, and only because I had urged her to do it, and 1 
insisted upon it, and that she did it in consideration that W 
could get the money for it. That is about the whole of the con- 
versation that occurred that night in presence of Kavanagh, Mrs. 
Woolworth and myself. a 

Q. What did Kavanagh say about the money in his pocht? 

A. He said you won't object so much when you get a $10,000 | 
check in your pocket. The term “$10,000 check” was ud 
him on that occasion, and pet in my bantweting. Te was: | 
then.” I then drew up this paper in my handwriting. It was 
written on the 8th day of December, 1881. It was signed by | 
Mrs. Woolworth in my presence; I saw her sign it; I signed it 4 
myself and that is the paper, and it is the only paper I ever did 
sign—the only paper Mrs. Woolworth signed, and any talk about ‘a 8 
any other paper giving him — f 4 
a word of truth in it. There never was any other paper. The 
story related by Mr. Hennessy in regard to the paper he drew up * 
and that Mr. Kavanagh got us to sign was fraudulent from - 
beginning to end; arne 
Mr. Kavanagh never brought any such paper to us. He never 
presented any such paper, and we never knew or heard of he 0 FA 
paper until recently. „ 
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2 gs authority he had for making that arrangement. I have talked 
} with Mr. Kavanagh about this paper twenty times, and in this 
way; soon after I gave him this paper, on the 8th of December, 

1881—not more than two days after that I met Mr. Kavanagh 

and he said, “Mr. Woolworth, Mr. Hennessy is not satisfied with 

that paper that you signed—you and your wife signed, author- 
- _ izing me to sell that property.” Said I “what objection did he 
= +~=maketo it?” Kavanagh said “he makes this objection: that 
tte word ‘sum’ is left out of the paper; it reads here: ‘addition 
to St. Paul for $10,000.’” That was the objection he said Mr. 
- Hennessy urged, but «f course the principal objection was that 
tit was not strong enough; that it didn’t give him power enough, 
and said I “very well, Mr. Kavanagh, this transaction has been 


é a ys 


„ hanging along all summer long; I have got tired of it; so far as 

* I am concerned let the whole matter drop. I won t make any 
2  othér contract with Mr. Hennessy; I won't give you any other 
authority whatever, and I will enter into no other contracts to 
clear the title or for anything of that kind ; I will give nothing 
at all further. You give me back that paper and let the whole 
matter drop.” I went home to Mrs. Woolworth and I told her 
. what had occurred, and from that time on until I got this paper 
ne never let me rest. I have no doubt that I have spoken to 


_. Kavanagh twenty times about this paper, and I never could get 
it. What is written on the back side I do not know; Kavan- 


N 


chat has ever been given, and Mr. Hennessy never had any other 
paper signed by me and Mrs. Woolworth no paper of any 
— and it is a down-right fraud to undertake to 
pretend that he ever had: I stand here ready to be convicted of 
* 

a | Page 212. 


N 


NOT DISPROVED BY DEFENDANT. 


F. T. Kavanagh is the only witness for deſeudant,, on the part 
f defendant as to conversations at house, etc., and he does not 
the statements of the plaintiffs. He does not remember 


ieee we talked about what terms we could make.” * 

wee them to understand that I could not sell it for cash 
Inu the mortgage matter was alluded to at the 
| thesays: “I told them when we first talked about 
Prope tht | hough he woud py as . * * As 
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P But that paper is the only paper 
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DAVID J. HENNESSY vs. CLARA WOOLWORTH, ET AL. a 
to my saying, he (defendant) would draw his check for it I can- 61 4 
not say, I said he could if he desired. I kuewthatthe ~% 
parties were willing to sell to get money at once, to make other 
improvements. ae 
Page 64. 

Question by plaintiffs’ counsel to the witness: “ Was there any- 
thing said to Mrs. Woolworth about mortgage being given on the 2 
property for any portion of the purchase money in your presence? 


1 
ee 


A. “Well, I think the terms were, mayéde, discussed; that tdbbe 
sale would be for part cash, etc., balance on time that would % 
necessitate a mortgage.” a 

Q. “Were they ?” ae 

A. “No.” 7 

Page 66. 2 


(This was the first time Mr. Kavanagh ever saw Mrs. Wool- en? 
worth to talk about the property, and defendant never saw her. 

Mr. Kavanagh admits his memory is poor—pp. 73, 
211 he is doing a large business, having a store and stock of | 
merchandise, selling real estate and household furniture in the * 
auction line —p. 211—an employment that necessitates exagger- x 
ation of facts to be forgotten as soon as uttered. Hesays,“I | 
do not burden my mind with the details of everything that 
occurs from time to time. I do not pretend to state conversations —§ % 
that occured a year ago. I am very faulty in my memory. I am 
sorry to say.” 4 

Page 211. 

Mr. Kavanagh is not ill inclined toward the defendant. Taw 
are both from the same country, Ireland—p. 148—their occupa- 
tions run in the same line to their mutual benefit ; the one a seller . 3 
and the other a purchaser of real estate, both extensively 0 4 
engaged. They were on very familiar’ terms. Mr. Kavanagh © ae 
says: “He is an occasional visitor in town, and I used to 4 
meet him every ume he was in town, and we walked around toon 
and towards home, and the subject of our talk ahways was real 
estate, and the values and futire of it"—p. 60—they inspect - 


property together—p. 61—they are in conversation about the © a 
plaintiff? property ber months before the execution of the Ha: 


nessy contract, (December, 1881) as early as June or July, 18866 8 
—p. 60—and according to Mr. K. it was almost swo weeks he 3 
the Woolworth power that he told W. (Dec. 8) that n 

ie a 
Pp. 60, 62. 
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. 44 _ Mrs. Woolworth says she never heard anything about Hen- 
5 8 until Dec. 8—p. 104—and Mr. Woolworth says he did 
* Page 114. 
5 Mr. Hennessy and Mr. Kavanagh meet by their previous ap- g 
pointment at Mr. K’s store after the whole matter had dropped. 
and visit Mr. Woolworth at the Pioneer Press office, when, on = . 
Dec. 23, for the first time, Hennessy is introduced to Woolworth. 4 7 
Kavanagh's testimony, p. 67. | ö 
On the 28th day of February, 1882, Mr. K. goes before a 
notary public with Mr. Hennessy, who has had the Kavanagh 
agreement of Dec. 23, in his possession ever since its execution, 
and acknowledges it, thus enabling the defendant to put the agree- 
ment on record, and thereby tie up the property entailing upon the 
ee’ plaintiffs years of litigation, or forcing them to defendant's own 
terms; not only that, but K. swearing to the acknowledgement 
which embraces the statement that K. was the agent of the 
=. plaintiffs, a most unusual and unnecessary proceeding. 
Re Testimony, . 213. E. A.“ ae | 
Attention is specially called to the peculiarly leading questions os «%. 
put by counsel for the defendant against the protest of plaintiffs 7 
a to Mr. K., defendant's witness—how often they were repeated 
a: ber coercive they were for him to remember—55 to 59, 71 t073, 8 
205 to 211, ata, and attention is also very particularly directed 
to the manner of Mr. Ks etamination when recalled after a num- 
S ber of days hed elapsed since his Gist examination for defendant, 
4 rn defendant had full opportunity to refresh his 
memory, 205 to 213. As, however, Mr. Kavanagh, defendant's 
only witness on above points, does not directly contradict the / 
version of plaintiffs witnesses as to what occurred at Mr. Wool- | 
worth's house, the only occasion upon which he talked with 
+ Mrs. Woolworth, it is established without reflecting upon Mr. K. 
ah K. was vested by them with no other authority than to sell . 
r . “| _ 
—— — ecasue eens ee el 
he theory of defendant that his mortgages could be negotiated ce | 
. ce shows that Ae lu that the plaintiffs insisted there should | | 
wt “0 ema 8 getting their money at once ayaa 
id since 388: ; 8 received no e 
ig taxes and assessments, (Answer p. 
f. 8 eee 
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told me he had changed his mind and would keep the property, b 


trouble of getting this power. | os 
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they contemplated in other property which would have rises ia es 
value as much as that in suit has. a 
Testimony, p. 56 ; p. 59 5 5. 60; p. gs. 

They are asked by the defendant in this suit to be content 
with the loss of the chance of this investment of $10,000 cash 
and let him reap all the profits for his $50. 

We again quote plaintiffs exhibit A, the power which was exe- 
cuted at the above interview at Mr. Woolworth’s house. “ 

St. Paul, Dec. 8, 1881. 

P. T. Cavanagh: We hereby authorize you to sell for us lots 
4 and q, block 20, Robert & Randall's addition to St. Paul, ſor us 
$10,000 net to us. Cura Woonwortn, 4 

S. B. Woor wont. i 

The word “the” in above indicates that the $10,000 had bes 
referred to before, and we have just c aa 
as $10,000 i cash in hand. As Kavanagh says he was actto 
charge Woolworth any commission the word “net” is probably 
used to indicate it is to be cash—not part mortgages, especially 
such as are provided for in the Kavanagh contract which are 
payable “on or before,” draw only 7 per cent. payable . 
and are % of the purchase price, notoriously unsaleable except at 
a heavy discount. 

Mr. Kavanagh was unwilling to ask the plaintiffs for this wr 
ten authority. It was taken at the suggestion of Hennessy and 
this shows that both K. and H. thought, up to that date (Dec. 35, 
1881), at least, K. had no authority to sell. “I think,” says Mr. 
K., “Mr. Hennessy showed me about what he wanted and I 
think I brought the paper to Mr. and Mrs. Woolworth to sign,” j 2 
p. 56. “It was not a customary thing for me to take a written , 
authority. The causes why I procured it in this cose wenett 
that Mr. Woolworth was very anxious to sell the property, easly: = 
in the spring, (1881) but toward the middle of the summer, © 


‘ *. 2 8 | ; . , 
3 4 a 11 1 ＋ * 4 1 4 * 
4 we oe by! * @ 4 & : Pag aa? 1 a, 2 ae De oh „ ‘ 4 . 3 * 
en me eS Ee i eee ae, RP vee i> ka 


5 po 
to nom A 
n * ‘it 
Yim SS ED) d 
3 


i ES 0 


along afterwards he came to me and told me to offer the proper 
again and seemed desirous of making an investment further ü. 
and I told him that Mr. Hennessy would, I thought, buy; ant 
meeting Mr. Hennessy I told him the property of Mr. Wook, ©: 
worth was again in the market and he could buy it for $10,000} 43 
and Hennessy told me i I wes clothed with proper authority to... 
sell he would buy. It was at his request that I went to the <j 


at Seg 
4 ae % 1G 


Pages 56 and §7. 


he began to inquire into Kavanagh's power to 
sell and told him to procure an authority in writing as verba/ 
ity was insufficient, that K. 


afterwards produced to him a 
Power from the plaintiffs (the Woolworth power of December 
8) but that s was insufficient—not full 


. or specific enough, and 
he declined to treat with K. upon it, | | 
71 | Page 75 


and that she replied right away, 
3 Paper and never wanted to sell—let the thing 
drop. You tell Mr. Kavanag i 


sum’ is left out of the 
ol fo St. Paul for (the) $10,000,’ 1 was the 
cab ection he said Mr. Hennessy urged, b. it N 


Kt: give you any other authority whatever, 


s other contracts, to clear the title or anything / uf that 
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kind; I will give nothing atall further. You give me back that 73 
paper and let the whole matter drop.” I went home to Mrs. 
Woolworth and told her what had occurred, and from that 

: time on, until I got the paper, she never let me rest. 

4 Pages 112, 113. 

Thus, here, between Dec. 8, 1881, the date of the power, and 
Dec. 23d, the date of the Kavanagh contract, ceases all authoriza- 
tion from Mrs. Woolworth, the owner of the property, to Kava- 
nagh, (or her husband, if her husband ever had any power), to 
dispose of it, and the authority was never revived. 

Mr. Hennessy testifies that there was another power from the 
plaintiffs authorizing the execution of the Kavanagh contract 
in which he is contradicted by three witnesses as we shall show 
hereafter ; and the very fact of his going to see Mr. Woolworth 


shows that the Woolworth power of December 8, was revoked, . 
and that there was no other power—and that Kavanagh knew 
there was none, for if it existed there was no reason for an inter- 


view to get authority. 


THE PIONEER PRESS DRAFT. 


We allude to what transpired at this interview (Dec. 23, 
1881, about an hour previous to the Kavanagh contract) to 
illustrate above point, and to show that what occurred there be- 
tween Kavanagh, Woolworth and Hennessy did not authorize 
Kavanagh to execute for S. B. Woolworth the con- 
tract. He never got any authority to act there for Mrs. Woel- 
‘worth or subsequent. 
The following facts lead up to this interview. 
Hennessy wanted the property. 
Pages 75 and 197. 
W cgunw to nnmaaeldl 
worth to execute. Kavanagh objected to asking them to sign it, 
: did not even risk showing it to them, but had Woolworth draw 
up his own power. (Plaintiffs Ex. A.“) This the defendant 
knew required an immediate cash sale. Woolworth had revoked 
this authority. 
The defendant, as before shown, was a man well versed in real 
estate law. Kavanagh had advised Mr. Woolworth not to enter 
into any long contract in reference to the sale of the property as 
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at the Pioneer Press office in the interview about to be related ., i 


be had heard it frequently stated among real estate men that LS 
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7% Mr. H. always “insisted on his—that he was very particular 

| about his titles being made clear, etc.” 
Page 66. 

Hennessy, bent upon having the property, drew up with his 
own hand the carefully considered and technical Kavanagh 
contract and asked Kavanagh to sign it, but Kavanagh, mindful 
of the revocation of his authority, his advice to Woolworth to 
execute no such instrument, and of Hennessy’s particularity as 
to titles, refused—p. 39—and to get out of the dilemma, referred 
e eee 

Page 67. 

Mr. K. testifies: By epecial appointment for the purpose, 
Hennessy meets Kavanagh at the latter 's store, omitting to bring 
. with him, his carefully prepared contract, (drawa a number of 
days after he had the abstract) and at seven o'clock in the 
evening, they called on Mr. Woolworth, whom they found busily 
at work. He was a night reporter for the Press, and they could 
not have selected a more unseasonable hour. 

Mr. K. introduced Mr. Hennessy, who did the talking. H. 
gave as a reason why he wanted a contract, that he didn’t want 
to go to the expense, $40 or $50 of having the title examined, 
and not get the property. Hennessy dictated the contract, 
(Pioneer Press draft, plaintiff's exhibit B.), Kavanagh wrote it, 
and “we (H. and K.) dvew up a contract to be of the usual form 
that Me. Hennessy draws uy all his contracts.” It was completed 
except something about a mortgage, the Rice mortgage. The 
title was alluded to in a general way; there was nothing said to 
éndicate there would be any delay. Hennessy said he wanted a 
sufficient title, and Woolworth thought he could give it to him. 
Hennessy claimed to be in a hurry to go away on the train that 
evening, (he didn't go that evening), Woolworth had to hurry 
to the Board of Education. Hennessy said he had a contract 
drawn up at his room, Wen in all respects with the one 
before us on the table with the mortgage (Rice) clause in it and 
we, (H. and K.) repaired to the hotel and executed a similar 
soutract (the Kavanagh contract) to the one drawn up at the 
Pioneer Press room.” (It was not the same.) 

on the way to the hotel, Woolworth told Hennessy that he 
— — — an bed bese 
. \Mietated at the Pioneer Press office. . 

4  Kawamagh's testimony, 67, &c. K. further says: I suppose 
| the clause as to defects in title in the Kavanagh contract was 
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about the same as the Pioneer draft. K. says Woolworth “made e 
some such remark as that he didn’t want the property to hang 
fire, that they wanted the use of the money if they sald the 
property. I should not wonder if it was at the Pioneer Press 
office.” 


“Question to K. by plaintiff's solicitor: Did he (W.) object to 
signing anything whereby the title would be tied up by any of 
these instruments ? 

Ans. I was a great objector myself to anything of the kind 
I presume Ae did.” 

P. 69. 

Mr. Woolworth testifies, that he was much surprised by the 
entry of Kavanagh and Hennessy at the office, as he supposed 
the matter was dropped, that after the paper was drawn up by 1 
K. at H's direction, it was handed to him and he objected, said ga 
that Mrs. W. would never agree to it, pointed out the lines in it a 
in regard to guaranteeing the title, the lines “on delivery to said 
Hennessy of good warranty deed with usual covenants conveyiag 
to him from Clara Woolworth and S. R Woolworth, good, clear 
and perfect title to the said property,” etc., and declined to have 
anything to do with it; that Hennessy represented to him that 
he didn’t want to pay out $40 or $50 for examining the title 
without something to show for it, that there was ao particular 
harm in signing the contract, that it was a mere formality ; that 
if the title could not be made easy and without difficulty, the 
whole matter would drop and that to satisfy Woolworth, the 
lines, “if not curable or removable, the said $50 to be refunded 


afterwards. Mr. W. did not like to sign it, even then, as he had 
not time to examine it. H. said he was in a hurry and I and W. 
said “go ahead with it just as it is.” H. then said that reference 
to the Rice mortgage had been omitted and W. left the two iz 
the office, expecting they would complete the draft there. 
(Note, that the $50 in the Kavanagh contract is about the 
amount H. said it would cost for examination of the abstract.) 
On the way up town he was overtaken by Hennessy and Kava- 
nagh who said they were going to the hotel to fix it. Weol- 
worth kept objecting to it and H. kept insisting upon it, still 
saying it was a mere formality—that he only wanted to be i 
sured for getting the title examined. “It was a very cold aight 
indeed,” Mr. W. says, “and 1 stopped there a moment aad 
talked and Mr. Hennessy said I must go off to the hotel’ and 
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ss Kavanagh and I were left standing on the corner and I said to 
Kavanagh, ‘ Kavanagh, I don't want to sign that contract—I 
know it will do no good. Mrs. Woolworth won't stand it.’ 
Says he, ‘Hennessy talks all fair enough.’ Well, said I, ‘go 
ahead.“ 
S. B. Woolworth, testimony, 114. 

Mr. Hennessy says: that aboutthe middle of December—from 
the 13th to the igth, he told K. he would take the property at 
$10,000, $2,500 in cash and the balance on 1, 2 and 3 years at 7 
per cent. | 

Page 76. 

(This was from 5 to 6— — 
house when the power of the 8th of December was executed, so 
that Mrs. W. could not then on December 8th have known about 

gs the mortgage proposition.) 

H. further says, p. 76, after he had arranged with Mr. K. for 
the purchase of the property K. directed H. to draw up such a 
contract as he thought proper, and he would sign it. (Why were 
they talking about a contract when they knew that Mrs. Wool- 
worth had revoked her power of the 8th of December, and Hen- | 
nessy himself had refused to take the property on the power ?) 

H. says: “I drew upa contract in the form of a receipt and | 
presented it to K. after it was drawn. He read it over two or 
three times, very carefully and at the time declined to sign it, 
saying he would prefer seeing and speaking to Mr. Woolworth, | 
first, about cack of sts provisions.” (K. naturally would want to 
see Woolworth as his power had been revoked and he had 
advised Woolworth against just such a hazardous contract, and 
besides it defeated Woolworth’s prime object to make an immedi- 
ate sale whereby $10,000 net could be realized for investment, 
and the question naturally arises why did K. not see his friend 
Woolworth, and give him time to have this contract which had 
been drawn by an experienced speculator and draughtsman of | 
oe ee | ' 

The character of the document however caused H. to decline 
to see Woolworth as Mr. Hennessy, continuing, says: “He 
wanted me to go and see Mr. Woolworth but /” (even he) de- 
a --Glined. I told him Ae could see Woolworth, and if he was pre- 
dated to sign it he might, but if not, all right, J did not care; I 
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d and Wabasha streets Mr. W. overtook us, and another interview 
took place regarding the draft and its stipulations and contents” 
(the Pioneer Press draft.) “They were talked over anew and 
each one fixed and determined, and Mr. Woolworth being 
entirely satisfied,” (it would seem he was not satisfied before), 
“went on his business ; then it was myself and Mr. K. went to 
the Windsor hotel,” (they had forgotton to take the Pioneer 
Press: draft from the office, where W. luckily found it next morn- 
ing.) “At the hotel I produced the draft of the contract which 
ia in evidence” (deſt.s ex. A. the Kavanagh contract) and it 
was executed by myself and P. I. K. as the agent of Clara Moa. 
worth aud S. B. Woolworth’ (how studied and formal the lan- 
guage.) “Mr. K. carefully read it before execution, and read it 
, carefully while I was getting my baggage ready and paying my 
2 bill in preparation for my departure from the city” (strange care- 
fulness on the part of Kavanagh as he had read it over two or 
three times a few days before when he declined to sign it, and 

strange obtuseness not to see it differed fundamentally in an 
important point from the Pioneer draft.) Mr. K. testifies: “I 
do not think I read it. I simply took it in my hand, and simply 
said this is identical with the one drawn up below” (the Pioneer 
Press draft.) “He said he was in a hurry. I think it was 
coming on—that it was Christmas time” (these plaintiſſs have 
suffered much from his Christmas and his hurry) “—and he was 
amzious to make hom. * I bid him good bye and the 
bus waited for him. Probably he called Monday and said that 
he missed the train ; I cannot state exactly how | know it. 
I ha learned he did not go.” 

Page 68, Kavanagh's testimony. 
Pages 75 to 78, Hennessy s testimony in chief. 

In his testimony in rebuttal of Mr. Woolworth, Mr. H. says: 

“Hie” (W. at the Pioneer Press office) “was not surprised at the 
coming of Mr. K. and myself, or at least expressed no surprise 
ii either by word or sign, but seemed from what I could infer to be 
mer expecting us.” P. 185. (How could W. be expecting 
a thems when he had no notice of their coming—each declining to 
come alone, they would not be likely to send him notice, and 
a n H. distorts everything in his ſavor.) 

H. does admit, however, that W. (as W. testifies) did not want 
e pes the agreement in writing—he admits (as W. testifies) that 
5 ————H— its examin- 
3 a weitten agreement; he does not deny (as W. 


* 


. 


* 2 
N f = * N Sa — * 2 
* * . 2 ot . „ ees 7 wi * — ‘ * 9 ‘ 4 a 
a * ; * + N er 
* 1 75 355 + 


DAVID J. HENNESSY VS. CLARA WOOLWORTH, ET AL. 3 & 


testifies) that he told W. that there was no particular harm ia 1 
signing the contract—that it was a mere formality—that ifthe 
title could not be made easy and without difficulty the whole 
matter would be dropped. He does not deny that on the strect 
he insisted to W. that the contract was a mere formality and that 
he only wanted to be insured for getting the title examined. 
His testimony, 185, 186. | ) 
He says W. was not willing to wait at the office until a new 
draft was drawn, but he did not invite Mr. W. to go to his room 
and inspect the draft already carefully prepared, and he can only 
say on the important point of this draft that he thinks he stated 
to W. that he had uch a draft, (W. denies this) and he makes 
no explanation why he did not alter his draft in conformity te - 
the Pioneer Press draft, or why he did not afterwards furnish 
Mr. W. with a duplicate of so important a paper which he kept » 
to himself until he put on record nearly a year after. . 
We shall hereafter maintain that had Woolworth instead of 
his wife owned the property and given to K. at the Pioneer Press 
office, or on the way up town, specific authority to execute the 
Kavanagh contract, the circumstances attending such authority 
would preclude the court from ordering a specific performance of 
the contract. It is sufficient for our present purpose, however, 
to show that instead of defendant establishing clearly by a pre- 
ponderance of testimony K.’s authority to execute thé Kavanagh 
contract, we have shown by such preponderance and by the ia- 
consistencies of H. s own testimony that no such authority was 
given. Had not W., by an accident which seems providential, 
found the Pioneer Press draft he might have had some difficulty 
on this point. : 


NO RATIFICATION OF THE KAVANAGH CONTRACT 
OF DECEMBER 23. 


As soon as Mr. Woolworth went home on the night of the 23d, 
he informed his wife of the interview at the Pioneer Press office, 
and gave her some of the features of the Pioneer Press draft, 
which she understood as she testifies, to be not a sale but simply 
an agreement to try and clear the title. (Woolworth’s sest- 
mony, p. 126.) (Mrs. Woolworth’s testimony, p. 107, @e} = 
Mrs. Woolworth testifies that she said to her husband imme =“ 
diately : “I don’t see why you did so as long as the sale is OF, 
and you understood it so.” I was hurt at his persisting en§ 
going on with it, and I was very cross about it, and said I wowld x 
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da never sign the deed. I said repeatedly, it is my property. I was 
so hurt that he should sign after my telling him not to do it—to 
think he could be coaxed to do a thing he never ought to do, and 
I said: “you can sign all the papers you want to, I will never 
make the deed,” and she says she never changed that statement 
to him in any way. P.107. Mr. Woolworth confirms this state- 
ment. 
Page 126. 
On the next day W saw Kavanagh, and told him what Mrs. 
W. had said, saying to K.: When I got home last night I told 
Mrs. W. what had been done, and there is a fuss in the family. 
She utterly refuses just as I said she would; she repudiates the 
whole thing; she said it was unauthorized ; that I had no busi- 
ness to do it, and I said, “I am in a fix.” 
Pages 115, 126. 
K. on his attention being called to above, does not deny this 
statement, but says it may have occurred. 
Page 73. 
Defendant having left the city, Mr. W. at once called on Mr. 
Horn, whio had been his attorney in other proceedings, showing 
him the Pioneer Press draft, and sought his advice as to how he 
could extricate himself from the dilemma ; but Mr. Horn being 
attorney for defendant in other matters, declined to give any 
advice, except to pass the opinion that the contract was a pretty 
strong one. (What would he have thought of the Kavanagh 
contract?) See testimony of Mr. Woolworth and Mr. Horn. 
Defendant carried off with him to Dubuque the Kavanagh con- 
tract, and undoubtedly the abstract. See date of Mainzer’s cer- 
ox tificate as abstract agent, dated January 12, 1882, p. 215, nearly 
a month after defendant had received it from Olivier, December 
14, 1881. See Olivier’s certificate of December 13, p. 232. 
_ Mainzer's legal certificate on abstract being dated January 20, 
and sometime after that date Mr. Woolworth succeeded after 
many anxious inquiries of K. in getting Mainzer’s formidable 
list of objections. 
W. called (probably) on Mr. Horn again, who referred him 
then, or at a previous interview, to Mr. Heard. He then laid 
+ the:matter before Mr. Heard, who had been familiar with the 
| “Act nthe tie since 1856, which delet consisted in wast of 
m evidence of the Hanlon succession which could only be 
1 ‘ through a final decree in the probate court (the notice to 
— and a deed from Patrick 
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nounced the title at once a rotten one, and showed Mr. W. the 
letters (plaintiff’s exhibits 2 and 3, pages 245, 247) wherein 
in 1856, and later in 1860, unsuccessful attempts had been made 
to cure the defects, etc. 

The defendant had as yet put in no appearance, and there was 
no knowing when he would. In the meantinie the sale was at a 
stand still, and the title tied up. Mr. Woolworth showed the 
supposed contract (the Pioneer Press draft) to Mr. Heard, whose 
attention would naturally be at once directed to its prominent 
features, the smallness -of the consideration ($50) for the risk 
incurred, the absence of all obligation on defendant's part to pay 


for the property (sxserted however in the Kavanagh contract), the 
onerous cloud clause, and the absence of any practical limit to 


Mr. Woolworth then informed Mr. Heard that his wife had 
never authorized the Pioneer Press draft; that she had revoked 
her authority to K. to sell; that she repudiated the whole 

transaction, etc. Mr. Heard advised him that his wife was not 
bound, but that he (W.) might be held in damages for a failure 
on his part to carry out the Pioneer Press draft, and thereupon 
Mr. W. turned the whole matter over to Mr. Heard. Mr. Horn 
had now become the attorney of the defendant in this matter, 
and Mr. Heard called upon him and they discussed Mr. Mainzer’s 
opinion, and the limitation point. Mr. Horn conceded Mr. 
Heard’s familiarity with the facts of the Hanlon successiont 
which impressed upon Mr. Heard the duty of suggesting any 
points which would interfere with the limitation cure, which he 


Mr. Hennessy finally arrived, and a meeting in February was 
held between Mr. Horn, the defendant, and Mr. Heard, and it 
was then understood, probably on Mr. Heard's suggestion, as Mr. 
Horn at that time had paid but little attention to the subject, 
that administration should be raised anew in the probate coust 
(Cummings, the last administrator, having died subsequent to 
August 27, 1868. See No. 34 of abstract, p. 231), notice to 


as impossible to obtain the requisite proof as to heirship; he 


Hanlon, if living, or his heirs, if he was dead. Mr. Heard pro- 


plaintiff's obligated duty to clear the title. a4 


+ a 
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did; the point that Cummings’ possession was not adverse. 90 


creditors published. etc., and an attempt made to have the estate Be 
assigned to grantees of the heirs, although Mr. Heard regarded i: 


considered Mr. Woolworth bound under the Pioneer Press draft. 
to make his utmost efforts in that direction, and that as M. 
Woolworth was entitled to have it done to cure her own tile, 
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5 behalf would have no tendency to ratify the Pioneer Press draft. 
Mr. Woolworth either before or after the above interview, 

(probably before) wrote to the Hanlon heirs in Ireland, and Mr. 

Heard to the attorneys, who had represented the heirs in Louisi- 

ana, but neither received any answer. Mr. Heard wrote as early 

as February 7, 1882. 

See his letter, plaintiffs ex. No. 1, p. 245. 

On February 28, 1882, the defendant procured K. to acknow!l- 

edge the Kavanagh contract for the reason, undoubtedly, that he 

‘ saw. at that early date that it was impractical to clear the title to 

ae this intended i sale for a long time, and he intended to 
mist upon his “bond.” 

eS On the oth day of March, 1882, Mr. Woolworth assuming to 

wi act as agent for Mrs. W., but without any authority from her, 

(except as might be implied by him from the fact that he was 

her husband, and as such had a contingent legal interest in the 

property) filed a petition in the probate court for the appoint- 
ment of an administrator. Mr. Murray was appointed adminis- 
trator April 4, 1882, and notice for claims published. 
See pliff’s. exhibit H. and I. and defi's. exhibit C. pp. 224, 
226, 216. 
Mr. Heard left for the east in April, 1882, and did not return 
until July. The above matters suffered in no way from his 
5 absence as it would take nearly a year to close out the probate 
proceedings if they could be closed out at · all. 
Re As to all of the foregoing see testimony of S. B. Woolworth, 
and Mr. Horn, the defendant, and Mr. Heard. 

On Mr. Heard's return from the east in July, he informed Mr. 
Horn that he had failed as he had expected he would in finding 
amy testimony as to the Hanlon succession, and offered to take 
1 Horn, deſendant's representative, could aug - 
5 to remove the difficulty, as he could see none, and thereupon 
75 . Horn advised that judgment be obtained against Patrick 

F — 

Bek mate court decree the estate to the other Hanlon heirs and 


. ‘assigns. 

2 ern 
we and there was no /egal evidence in existence on that point 
$1 siniatained) it is difficult to see how this course would have 
| ‘desired result. 
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plications caused by the Pioneer Press draft he could persuade 
his wife to sign a conveyance (as he undoubtedly could have 
done) and was willing to take any steps that would bring the 
—— gene Heard accordingly, in July, at 
| the suggestion of Mr. Horn, drew a complaint and summoas 
) with the necessary return that Patrick Hanlon could not be 
found (Plaintiff's exhibit C.“ p. 216), and was drawing the 
affidavit for the publication of the summons when he came to the 
conclusion that Woolworth could not make the affidavit, for the 
reason that in the necessary statement in the affidavit that the 
relief demanded was a determination of Hanlon’s claim, was 
implied an assertion that Hanlon was living. He informed Mr. 
Horn of this conclusion, and notified him that further efforts in 
that behalf were futile. Mr. Horn still thought the affidavit 
could be made. 
See Mr. Horn g cross-ezanination, p. 181, air 

Mr. Heard then told Mr. Hora that he was at liberty to take 
any proceedings to cure the title he desired, at the expense of 
Mr. W., which proposition Mr. Horn declined. Page 167. 
Repeated efforts were then made to get a meeting at Mr. Horns 
office between Mr. Hennessy and Mr. Woolworth, which were, 
however, not successful. 

See specially, letter of Mr. Horn to Mr. Heard, July 19, 1882, 
p. 244. Piff’s Ex. S. 

At this point we claim that Mr. Woolworth’s obligations ia 
the premises ceased under the Pioneer Press draft. Mr. Hege 
then notified Mr. Woolworth that there was no further hopes.of 4 
fixing the title, and his only relief was the defendant ¢ a 
him from the contract, or defendant taking the title as it pi 
and so the matter remained until September, Mis. W. paying ™ 
heavy assessments, her property tied up without any fault or com. - 
rr 
relief) not to be ſound in the city. 

In September, 1882, the defendant was duly notified bat 
negotiations were at an end. Upto tis date Mr Heard eh | 
never seen Mrs. Woolworth. She testifies she never authorized. 
: Mr. Heard, or her husband, or any one else, to represent her = 
either at Mr. Horn's office, or in the probate court. or in tho 
| which was contemplated, dus xcver cummenced, or in any | 
shape or manner; and neither the silence of her husband, ac 
Mr. Heard, or their acts, if they had assumed to repre pie 
would tend of course to ratify even the . Preqs = 
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106 much less the Kavanagh contract herein sought to be enforced, 

and which she never saw or heard of, until September 12, 1882. 

Mr. Woolworth, it is true, acting upon his relation as husband 

= and owner as such of contingent interest in the property, directed 

“a Mr. Heard to act as her attorney in the probate court, and while 

eS she did not repudiate her husband’s action in that matter, she 
refused to have it bind her to any agreement to defendant. 


FORMAL NOTICE IN SEPTEMBER, 1882, TO DEFEND- 
ANT OF INCURABILITY OF DEFECT IN 
TITLE, AND OF TERMINATION 
OF NEGOTIATIONS. 


107. Mr. Heard testifies: In September (between the 9th and 12th) - 
“I met Mr. Hennessy in the First National Bank, probably 
about the time he states, and a short interview took place 
between us. I spoke to Mr. Hennessy in the absence of his 
counsel, Mr. Horn, because I had been attempting to get an 
interview for a long time at Horn’s office, and had been unable 
to do so on account of Mr. Hennessy’s being absent from the 
city, or not in the hotel when he was in the city as was reported 
to Mr. Horn and myself, when I endeavored to have such inter- 
views. I there told Mr. Hennessy it was impossible to fix up 
this title, and I did not see how he could get a title to the property 
till the statute of limitations ripened on the property, all of which 
he seemed to understand. I mean as to the statute of limita- | 
tions. I told him it was a fearful position to put Mr. Wool- 

1 worth in, in view of the accumulation of taxes and the loss of 
interest on the purchase money, as the contract, as I understood 
it, did not require Mr. Hennessy to pay any taxes, nor pay any 
interest on the purchase price till the conveyance was executed 

to him. Mr. Hennessy said substantially that he stood upon his 

‘contract. That was the end of the interview.” 

Page 168. : 
Mr. Hennessy testifies that Mr. Heard at the interview above 
. teſerred to stated to him that Woolworth could not make the 
coach, and, (as the intended cash sale was so long delayed) defend- | | 
__ at ought to allow interest onthe morgage fhe took property, | 

be (defendant) replied Ais contract governed that point and . 

[te hs opin bw tate re 

Page 81. 
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The evidence oſ deſendant, we claim, shows that previous to 

that date he had refused to have turther interviews on the point 9 

of trouble - that he knew Woolworth had exhausted all efforts to 

fulfill the Pioneer Press draft and refused to proceed further. 
Page 87. 

Defendant refused at this September interview to attempt to 
clear the title himself at Woolworth’s expense, and stood on his 
contract. 

Page 87. 

That evening Mr. Woolworth succeeded in finding the defend- 
ant at his hotel at dinner time, and by direction of his counsel 
explained the difficulties of the situation, offered to get a deed 
from himself and wife and pay the expenses of the Hanlon suit, 
etc. He was treated by the defendant with ridicule and his mo- 1 
tives impugned—was told by defendant that he (defendant) did no * 
not want to clean anybody’s title that he had stipulated ſor a 
clean: title, and wanted one, that all he would do would be to 4 
leave the Patrick Hanlon interest unpaid for until it came to be 
fixed, (which would be perhaps never), etc. 

See page &&, deft's testimony, Woolworth's, p. 117, &e 

“I told him,” says Mr. W. “now, I will pay all expenses if you 
will make the oath and clear the title and take a deed. He de- 
clined to do it. I told him very well, if you don’t ‘do that, let 
the matter drop, the whole thing is at an end.” I went there by 
your (Mr. Heard’s) instructions (to make: this offer), “and if he 
refused it, to say that was the end of it.” He made no reference 
at that time to have or exercise any option. 

Page 120. 

The next day the defendant found time to take a ride with 
Kavanagh (the mutual broker of the parties) and discuss the pre- 
ceding interviews ; but he. did not relent, on the contrary on the 
next day, (Sept. 12, 1882), he placed the Kavanagh contract on 
record thereby clearly showing that he understood Woolworth 
at that date to refuse to proceed further in the matter. 

(The attention of the court is here particularly called to the 
effort of the defendant to brighten up Kavanagh’s memory as to 
the ride in West St. Paul, in order to corroborate defendant in 
his statement of his alleged proposition to Woolworth to take ©. 
a deed and extend (practically indefinitely) one of the notesͤ— 
which statement Woolworth had denied. P. 209. K. says Ee 
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us On che 14th day of September, 1882, Mr. Heard drew up the 
summons and complaint in this suit (see ex. K. p. 227) but could 
not get service until the 14th day of November, on accoum of 
defendant’s absence. A copy was left with Col. Allen (at whose 
hotel the defendant was stopping) on the 11th of November for 
fear no better service could be had. See ex. K., p. 227. The 
efforts.of three deputy sheriffs to make this service, finally suc- 
cessfully done before the defendant ate his breakfast—to his great 
irritation (although he woke a man up at midnight to make one 

of his tenders) appear on pages 138, 143, 145. 

Immediately after the plaintiffs saw the Kavanagh contract of 
December 23, 1881, on record September 12, 1882, and before 
suit was commenced, Woolworth notified Kavanagh, as he had 

ie also done before, to return the $50 to defendant, not as money 
21 paid under the Pioneer Press draft, as he had erroneously up to 
E that. time supposed it had been, but simply as money—repudiat- 
a ing all liability under the K avanagh contract. 

83 (No oſſer to deſendant to return such money was necessary as 
K. had no right to receive it, but if he had, notice to the broker of 
both parties was sufficient.) 

The repeated efforts of W. and of K.’s clerks at W.’s directions 
for months to get this $50 returned, and the failure of Mr. K. to 
return it until he offered it to a clesk of defendant in November, 
when defendant made his tender, appear in the testimony of S. 


u. Woolworth, P. T. Kavanagh and particularly in that of Mr. 
4 f Mr. Starkey called first to make the tender on the defendant's 


ae agent F. V. Kavanagh, shortly ufter the 11th of September, and 
told him what his business was. | 


4 Special attention is called to this testimony as showing how 
"persistent and unavailing was the effort to find the defendant, 
~- jpetween September and November 14. 
Defendant must haye found out from his clerk, Kavanagh, if 
7, from no one else, about September 14, that plaintiffs claimed 
r 
en defendant the necessity of a tender of performance on his 
tin «resonable te A genuine or valid teader of : 
Ge by defendant we claim was never made, but before | 
eness, which rests entirely upon the testimony of defend- ! 
eee 
and testimony in reference to other matters in the case 
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should be considered, ̃ we maintain — 
proposition as to Kavanagh’s agency has been annihilated by the e 
testimony. 


ANALYSIS OF DEFENDANT'S TESTIMONY AS TO A 
SECOND POWER TO KAVANAGH. 


The defendant’s case rested upon the existence of a second 
written power, as he himself admits he refused to take the prop- 
erty under verbal authority or under the first power, which wes 
Regge en 5 oro” oa 

He testifies, page 75, thus 

“Later on in the season Mr. P. T. Kavanagh again called sty 
attention to the property and urged me to buy it. I declined to 
do so; ure 
inquire into his power to sell—began to think better of the pep is 
erty,-and began to inquire into his power to sell. I ascertained — § 
from him that he had only a verbal authority, and I told him 
that he had ought to procure an authority in writing, as thé 
other was insufficient and liable to question. He seemed to 
express a good deal of confidence in Mr. Woolworth, atid hé ae 
thought it would be all right, but I would not have anything e 
do with the property on a mere verbal authority, and I told i 
whether I bought or not I thought for his own protection he 
ought to procure a definite written authority, and I told him he 
had better procure such authority irrespective of my purchasing. 
He told me he would speak to Mr. Woolworth, although he was 
loath lest his doing so should appear to imply a doubt on Mr. 
Woolworth’s honor. He appeared reluctant to do so, but told . 0) 
me he would, and did subsequently bring me a paper purporting =~ 
to be a power from Mrs. and Mr. Woolworth, from Clara Wool- 
worth and S. B. Woolworth. 13 

Q. Can you fix that date? 29 

A. It was in December of the same year. 1 looked at be 
paper; it was a skeleton authority that I deemed insufficient, and = | 
I declined to treat with Mr. Kavanagh on it. I wanted a fuller 
authority. It was not specific in terms—it was not full e ~~ 
specific enough to meet my views. I told him that if he vj, 
me to have anything to do with the property he should get more <2 
specific authority than it contained, and as before, — 
to have it anyhow I did not consider the authority sufficiett ſoar 
me. He then told me to make him a draft of such a power GF 
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118 authority as I thought would.be right, and that he would copy it 
and get Mr. and Mrs. Woolworth to sign it. At first I declined 
making the draft, but subsequently did do it and gave it to Mr. 
Kavanagh at his store on Third street between Cedar and Min- 
nesota streets. I read it for him and he read it and told me he 
would copy it, and get them to execute it. I left it with him, in 

„ his possession. 

Bi He proceeds then to quote the contents of this alleged power, 

Re and says, “next day he showed me a power, the same as the 

draft, and purporting to be executed and signed by Clara Wool- 

worth and S. B. Woolworth. I ten stated to him that in my 

ec judgment he was in a position to sell the property.” Page 76. 

n page 89, he says: “I swear positively that Mr. Kavanagh pre- 

* sented me another” (authority in addition to the one revoked) 

nis Purporting to be signed by Mr. and Mrs. Woolworth. I did not 
say they signed it.” 

Page 89. 

Then on rebuttal the defendant, although it was not rebutting 
evidence and was objected to on that ground. repeated” and 
“claimed” the existence of this second power and proceeds to 
identify the signatures of persuns he had never seen write, 
by comparison between the signatures of such persons to the 
power in evidence, and signatures claimed to have been impressed 
upon his memory two years previous, when there was no ques- 
tion at that time as to their genuineness or other cause for such 
supernatural impression, or retention of impression. 

Page 184, &c. 

3 Mr. Horn who has been attorney ſor the defendant in other 

ia 120 Cases, and in this one since early in 1882, says: * * * “J 

es cannot say I had any connection with putting it (the Kavanagh 

Contract) on record. I think Mr. Hennessy did it himself. He 
may have consulted me—but is acquainted with such matters and 
I think he took his own course about it. 

Q. What do you mean by Mr. ä being acquainted 
with such matters? 

A. I mean that Mr. — estate to 

A and is a careful business 


* Seems to be pretty well posted concerning instruments re- 
oe 7 estate? 


par 


A. — — dealing in real 
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Q. Is he not more so than most professional men are ?, 

A. I cannot say, Mr. Heard. 
Pages 178, 179. 

Mr. Woolworth says in answer to a question by defendant’s 

counsel, p. 158, “Mr. Hennessy is just as smart aman as walks 

the earth.” 

In view of the foregoing it is ridiculous not to suppose that 
the defendant knew (especially as the owner of the property was 
a married woman) the great importance of his being able to 
produce such written power. Why then if he knew it existed 
did he not have it annexed to his carefnily prepared contract? 
If Kavanagh was willing to acknowledge the contract so that he 
could place it on record, why would he not have been willing to 
have given this most important power to defendant? Why, if not, 
did he not caution Kavanagh to preserve it. Why not ask for it, 
when as early as February 28, 1882, (date of K.’s and his own ac- 
knowledgment to the Kavanagh contract at St. Paul), they were 
together and he manifestly expected trouble? Why the omission 
to annex a copy of it to his answer in the state court, or his an- 
swer, or cross-bill here, after he knew plaintiffs denied K.’s au- 
thority, and the wonderful carefulness to annex copies of the 


Kavanagh contract, and his two tenders—carefully prepared by - 


his own hand? Why not at least, as his pleading might, on 
account of the statute as to married women, be demurrable, 
otherwise, not allege that the authority was in writing. This 
pleading leaves the door open wide for him to prove verbal 
authority, or ratification, as if he did not then rely on any spec- 
ial written power, as he does now. Then the first evidence he 
takes—(deposition of F. W. Kavanagh taken at Dubuque, de- 


ſendant's residence, on June 27th, 1883, on leading questions of | 


the most elaborate character, for the purpose, apparently at first 
glance, of proving only the alleged tender which is substantially 
admitted in the pleadings), he tries to prove the agency by al- 
leged omissions. of the plaintiffs to deny the agency—a singular 
precaution if written authority existed. 
Page 43. 

I now cull special attention to the drift of P. T. Kavanagh’s 
testimony. He was the first witness called before the master 
and called for defendant, defendant's testimony and that of 


plaintiffs being taken later. I call attention to it as indicating 


that the solicitor for the defendant had manifestly not been in- 


formed by the defendant of more than one power until after 2 j 
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1 Kavanagh had committed himself to the existence of but one 
power and plaintiffs had afterwards and before defendant testi- 
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5 
„ fied, shown on cross examination by K., that that power was 
plaintiſſd exhibit “A.” which did not authorize the Kavanagh 
. contract and a second power thereby made a necessity. Mr. 


O’Brien starts out with a leading question to K., thus, Q. Did 
you execute that contract (the Kavanagh contract) under your 
authority and for these two principals ? 
A. Yes, sir. 
The counsel for defendant then offers the contract, and 
Page 55. 
It was certainly a very easy way of proving the main issue in 
the case, but so manifestly leading that it implied a difficulty in 
1 Proving any authority. 

The counsel's next question was: “Was your authority from 
the principals for the execution of this contract in writing? 
and K. answers: Ves, sir. I have got authority from Mr. Wool- 
worth” (as if he did not wish to swear that he had any authority 
from Mrs. Woolworth). 

The next question to K. is: “Where is that writing ?” and he 
answers: “I told Mr. Horn I did have it in my possession ; I have 
been unable to find it as contracts are unusual with me, and I 
have no special place for keeping them.” The defendant or his 
counsel then had been consulting with the witness as to this most i- 
portant pu proper enough, but it shows they had the written 
authority in mind, and were prepared to show its alleged contents 
by oral testimony if it could not be found, and they concluded 
then it could not be found. The defendant's counsel then asked 
= the witness if he could find the -paper on further search, and he 
. said he could, and thereupon plaintiff s counsel showed defend- 
ans counsel the written Woolworth power now in evidence, 
end they and defendant immediately retired to consult, and 
defendant told them that this Woolworth power was not the 
power. (Page 198.) This power was in S. B. Woolworth’s 
handwriting, and as there was nothing at this time to show that it 
bad ever been in Kavanagh's possession, it is not a very violent 
. presumption to suppose that defendant’s counsel then took it for 
— qeaaney tom te om ace 
— counsel did not until afterwards show it to the witness. 
5 8 scen as defendant's counsel had returned the power to the 
le ‘a. counsel, they asked to withdraw K. for further search, 
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and thereupon plaintiff's counsel waived further search, but 7 
nevertheless the case was adjourned from the ist to 3d of 8s | 
Pages 54, 5§, 56. 

Mr. K. resuming his testimony on the 3d, testifies that 
plaintiff’s signed at their house a power substantially of the same 
nature as one previously drafted for him by the defendant for the 
purpos . implying that it authorised a time sale, etc.; that he 
thought it was in his (K’s) handwriting, etc., that the authority 
wus never revoked > that it was the one signed at plaintiff’s house, 
and that #4 was the one under which the Kavanagh contract was 
signed. 


Page 57. 
This witness never pretended that thete was more than one 


power, but he did think it was in his own handwriting. We see 
& now in what a dangerous position plaintiffs would be placed, for 
the defendant testified afterwards as to the full contents of the 
alleged second power, which K. testified he copied verbatim, aic., 
and that this alleged power authorized a time sale, and there was 
nothing apparently to show that Woolworth had not gotten up 
the Woolworth power (Ex. “A,” which was in his own hand 

except his wife’s signature), after the troubles commenced. 
If plaintiffs could only show now that this power had been ia 

K’s possession ! 

Far on in K's cross-examination Ae was shown by plaintiff's 
counsel for the first time the power,and the examination pro- 


ceeds as follows: 

Question by plaintiff’s counsel: Did you ever see that paper 
before ? 

A. This is supposed to be the authority under which I 
sold? 


Q. That is what I claim. 
A. I was as under the impression that the authority was 
: drawn up in my handwriting, and I took the paper to Mr. Wool- 
worth's house, and I suppose he signed it. : 

Q. Ia whose handwriting is that? (the Woolworth : 
power.) : 
A. Not in mine. I do not spell my name with a “C,” and it . 
is not in my handwriting. I do not know in whose handwriting 4 
it is. I paid very little attention to the authority, and took i - j 
and showed it to Mr. Hennessy, and never had it in my hands 
until Mr. Woolworth asked for it, and then | had forgotten what © 
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130 had become of it, etc. This may be the contract, but I have the 
impression that it was something I sketched myself,” etc 
Page 62. 

Q. Did you testify that you had any other authority except 
that? 

A. I testified to having no other authority, any oral, to sell. 
Oval authority I had in which Mr. Hennessy would ut act,” etc. 
The cross-examination of the witness proceeds at further con- 
siderable length, wherein he implies that the Woolworth power 
in his hand is not the one they gave to him, when he discovers 
for the first time obliterated lead pencil marks on the back of the 
power which show conclusively that it has been in his (K’s) pos- 
session, and is the power, and therefore the only power, accord- 
ing to K’s own testimony, that plaintiff’s ever signed. 

131 See page 63. 

Plaintiffs both swear positively that the above was the only 
power. They say H. was not satisfied with this power, and 
-wanted another one, and they would not give it. 

Defendant says he saw their purported signatures to another | 
power ; that he and K. carefully compared this so-called second 
power with defendant's draft of a power. He says when K. 
showed him the so-called second power, K. said he had now 
sufficient power to sell, and “the biggest power he ever had,” 
and “that he was not in the habit of having such a large 
power,” etc. 

Page 196. 

May they not both have been joking when they talked about 
this second power? Hennessy seems so to imply, as he says 
u Kavanagh made some very jocular remarks about it. 
me Page 196. 

On deſendant's rebuttal Mr. K. is most ingeniously re- exam- 
ined with noteworthy persistence by Mr. Horn, the defendant's 
counsel, to change his recollection, but Mr. K. says he is forced 
to think he was mistaken as to the power being in his hand- 
* writing, and that there was only the one power the Woolworth 
power. His own obliterated handwriting on the back forced this 
| a conclusion. b | 

The defendant’s testimony as to any different power, supported 
eb was in the first instance by Kavanagh, is destroyed by the 
age imony of each of the plaintiffs, and of Kavanagh after he saw 
bows — ne on the back of the Woolworth power. 
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DEFENDANT'S SHAM TENDER. 189 |: 

Defendant's first statement in his so-called tender is wholly / 
contrary to the facts. He says that “he is now and at all times 
since the 23d day of December, A. D. 1881, been ready and will- 
ing to perform his part of the contract.” | 

Bill of Complaint, Page 15. 
| The reverse was the fact. He gave no inclination of any 
readiness or willingness in the premises until over a month after 
his Kavanagh contract, and there is nothing to show that he 
then had the money to carry it out. 

He received two abstracts of S. B. Woolworth, from the hands 
of Kavanagh before December 23d, but preferred an abstract that 
| he had gotten himself on the 14th of December, exacting, how- 
ever, the promise from Kavanagh that Woolworth should pay 
for it. His duty was to have had his abstract placed in the 
hands of his attorney at once. Woolworth was losing the inter- 
est on $10,000 as long as there was a delay. Defendant thus 
committed a breach of his duty in the first instance even under 
| his Kavanagh contract. 

In February, 1882, he and his counsel were both notified by 
Mr. Heard, who, defendant’s attorney conceded, was not familiar 
with the title, that if the title was not cured by the statute of 
limitations the title was practically incurable and it was defend- 
ant’s duty to have averred his willingness to take the title at 
once or reject it. i 

Instead of giving up the matter Ae insisted upon an attempt to 
cure the incurable, and caused Kavanagh on February 13, with- 
out any consultation with his alleged principals, to acknowledge 3 
his Kavanagh contract, thereby showing that the very essence 
of such a sale payment of the $10,000 in cash, or its equivalent 
in notes on interest, was then intended by him to be eliminated 
from the transaction. His representative, Mr. Horn, was not- 
fied in July, 1882, when there was no change 1 value of the = 


property to tempt Mr. Woolworth to an Intruth, that W. 
could not take the proceedings suggested by Mr. Horn without 3 

committing perjury, and would not take them; but if defendant 4 
wanted to take them he could at Woolworth’s expense, and he 
gave no acceptance of the proposition, or any offer of accomoda- - 
tion, and when his own counsel requested him in writing to meet 
Mr. Heard on the subject, he plead a business engagement and ES 4 
arranged no other interview, although his own counsel W 

ed it. a 
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u Ser Mr. Horn's letter of July 19, 1882, to Mr. Heard, page 
ss 245. . 

He kept himself purposely out of the way as we claim most of 
the time after the execution of his Kavanagh contract. He saw 


was his duty to be in a place where he could be ſound— 1 be 
seady and willing,” etc. In September, 1882, when approached 
by Mr, Heard and Mr. Woolworth with a request that he take a 
deed, (although the property had then risen in value), and he 
: (defendant) prosecute a suit to clear the title at Woolworth's ex- 
pense, he refused and stood upon his “bond” which he immedi- 
f°. ately placed on record; antl according to his own testimony, would 
due nothing but a warranty deed, and leave a large fraction of 
= the purchase money unpaid, and the plaintiffs liable to be sued 
fy was wpon their warranty the very moment their deed was given He 
‘attempts to exercise no option; evinces no willingness to pay 
over any portion of the moneys—this ever ready and willing 
man—and leaves the city, without arranging for any scrvice of 
=». summons upon him in an action which he had good reason to 
believe the record of his Kavanagh agreement would at once 
Be bring on—and the papers for which suit are immediately put in 
deadiness to be served. He returns not, until November, and 
ten makes his “ready and willing” tenders, not in person but 
*: through. other parties a few days before the summons is actually 
=... served upon him, while he himself cannot be found by the officers 
- until after many visits to his hotel, and only then by going to his 
toom before he has gone to his breakfast, and when the $50 on 
BSS his alleged contract is offered to Ais tendering agent, it is refused 
on che ground that although the agent is defendant’s agent to 
M saake a tender he has no instructions to accept or refuse a tender. 
The written paper accompanying the tender is absolutely 
— construed in the light of the 
* ne does not offer to take the title, the condition whereof he 
3 mows full well, as it is; he does not state what he considers 
a practicable” for the plaintiffs to do to fulfil their 
ree i. contract, which is the important point then at issue, and 
— is. of the plaintiffs the conveyance stipulated in the 
d. contract—e warranty dd. when he knows that they 
Set. give such a deed. He knows the title is either good, 
@ that cannot be cured within a reasonable time, 
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no use of arranging useless interviews, as he styles them, when it 
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not pretend to exercise his alleged option under his Kavanagh. 
contract. His agent, accompanied by the law clerk of his coun- 
sel, makes the tender at an unseasonable hour, without any no- 
tice to the opposite counsel. Mrs. Woolworth refuses to recess 
the money, the offer of which the agent and the law clerk couple 4 
with a demand for a deed, and Mr. Woolworth on jokingly offer- 
ing to take the money is informed he cannot have it. 4 
See testimony of Mr. and Mrs. and Mortimer Woolworth, pp. 
99, 121, 144. If his pretended tender meant anything; it meant 
that he still intended to tie up this woman's property for s 
unlimited time until the alleged cloud could be removed, and the 
attempts to couple it with acquiesence by silence on the part of © 
the plaintiffs, as to Kavanagh’s authority, (disproved by the | 73 
plaintiffs and their son) does not figure herein except as demo- 
strating the deſendant s consciousness at that early date of his 1 
inability to prove any power in Kavanagh to execute his Kav- 
anagh contract. This “offer” so-called is as far from a genuine, 
frank and intelligent proposition as is his offer made upon the 
testimony in the case. 1 
The deſendant does not testify he would have taken a deed if a 
offered to him. He only says he believes he would have accepted 
it and then adds, “a man cannot always tell what he would‘have “4 
done in a given case till he is brought face to face with the fact. 
I gave you an opportunity of putting me in the circumstances 
to find out how I would have acted, and you didn’t do * 1 
Page 92 
: te thet the e thet eee ee 
will a court of equity so regard it? Before above answer he 2 
had said his intentions were a secret to himeelf, and N 
pains (efter he revises and corrects his testimony) to state that l 
interviews were a secret to himself and F. W. Kavanagh, ¥ 
he had directed to take a deed if offered ons, — 
wih the tenor of his former testimony. 


2 
ts . 


Page 93.. 
The attention of the court is requested to H's cross — 
tion on this point. | ‘4 
Page 85, Gr | 


In conclusion we submit the following : 
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I. 
The Woolworth power of December 8, 1881, plaintiff's ex. “A.” 
p. 219, superseded all prior authority by the Woolworth’s, if any 
fe had been given, for the sale of the land in suit. 
a II. 

It is an admitted fact in the case, that the defendant rejected 
the power of December 8, 1881, as insufficient, and that the 
power was revoked beſore Kavanagh assumed to execute the 
Kavanagh contract of December 23. 


: III. 
There was no written power to Kavanagh except the above 
mentioned power of December 8. Ex. A. 


IV. 

Mrs. Woolworth, the owner of the land in suit, was not bound 
by anything said or done by S. B. Woolworth at the Pioneer 
Press office or on the street, immediately previous to the execu- 
tion of the Kavanagh agreement of December 23, 1881, or by 
any subsequent words or acts of his. A married woman is not 
bound by an agreement, or power for conveyance of land, unless 
it is executed in writing by herself and husband. 

Statutes of Minnesota, chap. 69, secs. I and 2, p. 769. 
Knowles vs. MeCamly, 10 Paige, p. 342. 
Jenks vs. Hathway, 12 N. V. K., p. 691. 

Her husband was disqualified by law from acting as her agent, 
and no declarations of his can be considered to affect her interests 
in the lands. 

x ay = Sec. 4, chap. 69, Minn. Stats., p. 769. 
= The agreement being a joint agreement and void to Mrs. 
Woolworth, it was void as to her husband also. 
V. 

The Kavanagh contract was never ratified, even verbally, in 
ay way or manner. Both of the plaintiffs repudiating it as 
soon as they found that it did not correspond to the Pioneer 
_ Press. draft. 


1 


VI. 
The option clause in the Kavanagh contract rendered the 
contract void, as it was a mates ial variation from the 
er Press draft. The clouds on the title, as they were not 
| within a reasonable time, rendered the Pioneer Press 
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draft void, not voidable, and the defendant could not waive the 1 
defects as to validate the agreement, especially as the contract =~ 
provided for a warranty deed. 

: Mackey et al., us. Ames 16, N. V. Reporter, p, sat, es. 
| pressly in point. 
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* 4 « 

* | oly, = « 
1 


There were incurable defects in the title, which rendered the 
Pioneer Press draft contract void, although Woolworth supposed’ 
that at the time such defects had been cured by limitation. | 

His efforts to clear the cloud were a mere gratuity on his part, 
without consideration, and cannot be claimed as obligatory or 
‘ validating the void instrument. 

: VII. 

The deſendant's mis representation to P. TI. Kavanagh, be 
agent of Mr. Woolworth, at the time he signed the Ravang e 
agreement on behalf of plaintiffs, ‘avoided the instrument, nc 
plaintiff's were guilty of no laches, as they repudiated the con- 
tract as soon as they heard of it. 


VIII. 5 
Even if the Kavanagh contract was valid, specific performance 3 
will not be granted ſor the ſollowing reasons: 1 
First. Mrs. Woolworth has only title to an undivided interest: 
in the property. It is only where parties knowingly misrepre- 
sent as to the title, that they are required to perſorm us far aas 
they are able. She supposed that the title here had been cured ~~ 
by limitation, and the cloud clause rebuts the idea of any inten- 
tional misrepresentation on plaintiff's part. : 
Weatherford and others, vs. James, 2 Ala. 170. a 
Where the wife has a mere dower right, and the fee is in the 
husband, courts may decree that the husband execute a convey- -x 
ance and direct the value of the wife's dower to be deducted. ; 
Drake vs. Barton, 18 Minn., 462. BY 
But a very different question is presented when the husband 
| cannot convey the fee. In sack easy specie: — yer — 
not be enforced. SS 
: Barton vs. Drake, 21 Minn. 290. 
| Waterman on specific performance, sec. (25. 
Specific performance will not be decreed as to an undivided in- 
at 1 a ee a ee a 
can only make title to part. 
. Waterman, ste. 395. 
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148 entire property to the defendant, and make a rebate for the 
defective interest. : 

The trifling amount of earnest money paid by the defendant 
to Kavanagh, the circumstances under which the interview at 
the Pioneer Press was held, the haste which Woolworth 
excusably exercised on that occasion, the superior knowledge 
and experience of defendant in real estate transactions and 
legal documents, would excuse S. B. Woolworth from specific 
performance, even if he had authorized the Kavanagh contract, 
which he did not, and was himself the owner of the land. 

Specific performance will not be decreed in any case where it 
would be inequitable. 

The relief asked is for the sound discretion of the court, and 
not a matter of course ; and the court will hear oral testimony to 
show that a written agreement is unfair that does not express 
real intent of the parties, etc. 

Story Eq. Jurisprudence, sec. 770, eic. val. 1. 
Waterman, StS. 152, 158, 159, 162, 169, 176, 239. 
Hepburn vs. Dundas (note D) 1 Wheaton, 179. 

“A court of equity must be satisfied that the claim for a deed 
is fair and just and reasonable, and the contract equal in all its 
parts before it will interpose with this extraordinary assistance. 

If there be any well founded objections on any of these grounds, 
the practice of the court is to leave the party to his remedy at 
law for a compensation in damages.” 

Wilkams vs. Williams, 50 N. 316. 

Bowman vs. Irons, 2 Bibb, 78. 

Want of mutuality is ground for refusal to grant specific per- 
formance. 

Maynard vs. Brown, 2 N. W. R. 30. 

Part payment of the purchase price is not of itself sufficient to 
warrant a decree for specific performance. 

MecMurtrie us. Bennett, Harr. Ch. 124. 
Specific performance will not be decreed where the contract i is 
unconscionable. 
i Chambers 0s. Livermore, 15 Mich. 381 and nate 1. 
Where all the authorities in that state are reviewed. 
Courts will not decree specific performance where the facts 
indicate oppression in the buyer, and surprise or weakness on 
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Seymour vs. Delaney, 3 Cowen, 445. 
Brasier vs. Grats,6 Wheaton, 528. 
When the circumstances so charge that one of the parties will 
not derive the advantages expected at the time of the contract, 
etc., performance will not be decreed. 
Pratt vs. Carroll, 8 Cranch, 474. 
Where the land is rising in value the presumption is that time 
was the essence of the contract. 
Edwards vs. Atkinson, 14 Teras, 373. 
Myrick vs. Brown, 19 NM. J. Eq. 286. a 
t Courts of equity are very unwilling to grant specific perform- 
ance where the injured party may be indemnified in damages. 
i Mic. Lane vs. White. § Minn. 178. 
) 2 Bibb, 78. 
Unless it be shown party has not remedy at law specific perform- 4, 
ance will not be decreed. 
Waterman on specific performance, secs. 88, 89. 


Specific performance will not be granted unlegs the contract . 
is clearly proved and so clear and specific in its terms as to BP. 
leave no reasonable doubt as to its meaning. 1 
Lang vs. Hic. Laugulia, 14 Minn. 72. 
Wilhams vs. Stewart, 25 Minn. 516. 2 
S performance will oot be decreed where the parties 4 
not clearly understand the nature of the contract. - 3 
Waterman, secs. 367, 368. 
See 
The contract being void as to Mrs. Woolworth, the defendant, © 
even if Woolworth is bound by the contract, ust seek his rem- 
edy against him in an action at law in fora beach a 
the contract. There is no ground whatever for equitable relief 
McLane vs. — 5 Minn. 178. 4 
The defendant has never yet exercised his alleged option o 
take the land, although he was informed as early as February, 
1882, when he caused Kavanagh to acknowledge his Kavanagh 
: contract that the title was incurable. 3 
Me Dermid vs. McGregor, 21 Minn. 111. 
Specific performance will not be decreed unless the E 
Breckenridge vs. Clinkinbeard, 2 Laus (Ko) 125. 
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Xl. 
Hennessy did not show that he was able to pay the money to 


I. V. D. HEARD, 
Solicitor and Counsel for Plaintiffs. 
St. Paul, February, 1888. 
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16 Nor where the party seeking relief is in fault. 
| Taylor vs. Longworth, 14 Peters, 172. 
Holgate vs. Eaton, 116 U. S. 33. 
| XL 


Hennessy did not show that he was able to pay the money to 
perform. 
I. V. D. HEARD, 
Solicitor and Counsel for Plaintiffs. 
St. Paul, February, 1888. 
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SUPREME COURT OF THE UNITED . 
OCTOBER TERM, jan. 


No. 319. 


* x 


W. C. JONES, PLAINTIFF IN ERROR, 


— 


vs. 


THE EAST TENNESSEE, VIRGINIA AND GEORGIA mera 
ROAD COMPANY. 


* 


IN ERROR TO THE CIROUIT COURT OF THE UNITED STATES 
THE EASTERN DISTRICT OF TENNESSEE. 
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. 
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W. C. Jonzs 

2 ve. 

Tue East Tun, Vincinta 4 Gon Ran- 
road Co. 
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W. C. Jonus ve. E. T., Va., Ga. R. R. Co. 
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United States 


Tennessee. 
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a corporate and politic under the laws of Tennessee, in a plea 


you then and there this writ. 
clerk of our said court, at office, the 3rd 


__ Endorsed: W. C. Jones w. E. T., Va. & Ga. R. R. Co. Ise’d Sth 
day of Deer, 1883. W. C. Mathes, clerk, per A. R. P., D. el k. 


Prose. Bond. Filed Deer 8, 1883. 


ourselves indebted to The East T., Va. & Ga. R.. 
def’t in the above suit, in the sum of two hundred 
to be void on condition that W. C. Jones 

damages this day commenced not said E. T., Va. 
Company in the circuit court of Washin coun 
payment of all costs and incident on fail- 


pay all coste which may at any time be adjudged 


y band and seal this Dec’r 8, 1883. 
W. C. JONES, fee] 
By CHAS. E DOSSER, Att'y. 
CHAS. E. DOSSER. [szat.] 


Endorsement on O. summons. 
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4 _. Came to hand Dec’r 8th, 1888. Executed by sendin the 


within to Tate L. Earnest, and agent of the E. T., Va. 


„ R. R., there being no president or director living in my county to 
execute this process on, this Dec. 8, 1883. 


8. H. PONDER, & 
Frey. Declaration. Filed Dec'r 2d, 1883. 
W. C. Jonzs 


i v8. 
East Tennessee, Vorm AND Gronda Rartroap ComPany. 
Declaration. 
by atto 
an 


for negligence: For that, on the 16th day 


on 
in the town of Jonesboro’, county of Washington, and 
efendant—then and there 
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7, a no notice or warning of nid rapelly opr 


ly a 
) 6 and did then and there unlawfally, negligently, and 
strike and severely bruise and wound the plaintiff in 
body, back, and head, and did throw him with great force 
lence against the delivery platform aforesaid 8 Pre. 
| depot, and thereby. ren him senseless and — 7 5 
quence of which the plaintiff became sick, sore, disabled, and. 
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and 
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so remained for a long of time, to wit, from } 
time he has | 
and has 


7 r 
837 = 9 


1 
rr 
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has, without fault on his part, been injured a | 
to the amount of twenty-five thousand dollars; and 
sues and n 
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Endorsed: No. —. Declaration. W. C. Jones ve. E. T., Va. 
7 & Ga. R. R. Co. Filed Deer 19th, 1883. W. E Mathes, 


clerk.\ 
Wednesday, Dec’r 19th, 1883, the follo order was entered of 
janeedl open the esinates in thio nme, vic! 


W. o J E T. Va. & Ga. R R. Co. 


In this case pl't ff comes by att y and moves the court for leave 
to ee the n heretofore filed. 


* — ya Syed 20th, 1888, the following ern were made and 
entered of record i, vis: 


W. C. Jonzs ve. E. T., Va. & Ga. R. R. Co. 


In this case, on motion of the plaintiff, leave is leave was granted 
bim on rday to amend his declaration so as to ask for a ary to to 
my the issue Leave being granted — to so amend h 

~~  Jaration on yesterday ad r 19th, 1888), this order is 
made and entered now for then 


W. C. Jonzs vs. E. T., Va. & Ga. R. R. Co. 
Came the defendant, by attorney, and moved the court for leave to 


to ite petition praying the removal of this cause from this court 
* into the circuit court of the United States in and for the 


Pétion. Filed Deer 20, 1883. 
In the Circuit Court of Washington County, Tennessee. 
5 3 W. C. Jonzs 
1 
. East Tun., Va. & Ga. Ran nOoaD Company. 
e cireuit court of the U. S. in and for th 
2 northern . 


division of the eastern district of Tennessee. 


JOHN ALLISON, 
) | Att’ys for Petitioner, &e 
‘ . 4 7 J 4 | 


Brars or Tannen, Washington County : 

I. John Allison, being duly sworn, do say that I am oneof Wee 

attorneys for the petitioner in the above-entitled cause; that I Ee. 

read the Ir — and know the contents thereof, and bs 

n and allegations therein contained are true, as I verilx 
leve. 79 99 


10 JOHN ALLISON, . 
Subscribed by the said John Allison in my presence and, by him 
sworn to before me this the 20th day of r 1668 
W. E. MATHES, 
o Ot CUR of said County. 
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. ie United Baten if sid oar 


Witoen our bands and scale this 20th day of Dec’r, 1888. 
2 TENN., VA. & GA. RAI 


By WM. M M, BAXTER, Atty, 45 


JOHN ALLISON, 3 


Endorsed: Petition. W. C. Jones ve. East Tenn., Va. & Ga. Rail - 
road Company. Filed Decor 20th, 1888. W. E. Mathes, el k. 


Tnunsnar, Deer 27th, 1883. 


On this day the following order was made and ordered to be en- 
tered of record, to wit: 


4 W. C. Joxzs ve. E. T., Va. & Ga. R. R. Co. 
cams the parties, by their attorney, and came on for hearing the 
* petition and motion of defendan defendant for a removal of this case from this 
3 art to the circuit court of the United States for the northern divie. 
=. ion of the eastern district of Tennessee, and the same being argued 
= and considered, and the court being of ion that the de- 
12 fondant dose not show itself to be within provisions of the 
* Congress authorizing such removal, it is therefore con- 
sider by the court tht ad pl of defendant be dismissed and 
be overruled, and that defendant plead to the declara- . 
Den; and defendant bas thirty days in which to plead, so as not to 
delay the trial at the next term. 


2 n made and or- 
to be entered of record, viz: 


VW. B T. Va. & Ga. R R Co. 

= ‘Came the def t and by att y entered its exception to the action of 
= the court had on a former day of this term disallowing its motion 
wi remove this case to the circuit court of the United States for the 
rn division of the eastern district of Tennessee, and dismiss- 


. * petition for that purpose, and taxing it with o 


. l , ee 2 clerk of the circuit val for the State oe — 
e inthe cm of w. C. Jones ve. The: 


my hand and official seal, at office, in Jones 

8 this ath dey . 1880 

Try 
ea W. E. MA 


. ern 


Tennessee ; 
the court, is hereby overruled, and leave is the TS 
a a 


In Circuit Court of United States for Northern Division of Eastern 
District of Tennessee. 


W. C. Jonzs 4 
ve. ‘ 7 
Tun East Tm, Vn enn AND Grone RaltRnoaD Company: = 


The plaintiff, W. C. Jones, complains of the defendant, The East 
Tennessee, Virgini ad. 


oo 
2 
W 
7 
ys 
eg 

~~ - 

— Oe 


under the la 2 
said State and in running ection | 
For that, on the 16th day of July, 1883, in 3 


Tennessee, the depot of 


» publi , 
of said town as to require that 
transaction of busi 


for the 


* dal tS * Cot p> tape a * 2 4 5 a a a 
rts. y aie oe . a “ni ante Peake me 8 
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t, b l 
at the time and place aforesaid, failing to sound the whistle or bell of 
one — its locomotives at short in when approaching said depot 
4 from the east, and to use and employ such other precautions 


as were necessa ee ee ae Oe 
: did then and there carelessly, negli- 

gently, unlawfully, rapidly, and wantonly run said — upon 

rei the tiff, —— — aforesaid, without knowledge 

) ity of rapidly approaching locomotive 
, and did then there unlawfully and 
negligently bruise and wound the plaintiff upon his body, back, and 
N plethora chmenid whee eee 

. whose mity an ition 

— known to defendant, and did thereb render the plaintiff 

- senseless and helpless; in consequence of which he became sick, 
and disabled and so remained for a long time, to wit, hitherto; 
all which time he suffered and underwent 


u, and 
was de- 


time, to w 
great expense, to wit, three hundred dol- 
expense and maintenance, and was per- 
} by reason of the said n t 

t he hath 2 — 


damages to tle amount of twenty-five thousand 
therefore he sues and demands a jury to try. the 
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Attorneys for N. 
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Toe defendant, its demas to beth, to eighanh an 
amented declarations filed berets, and 


that tif deolares in an ection for personal injuries | ea 
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— reason of his having had to abandon the 
— it Such damages are not rable 

. 3 Athy for | 


Endorsed: W. C. Jones vs: EB. T., V. & d. R. R C. D 
Filed nter 1884. A. R Homes, cir. o't ol’k. 1 ta. a 
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+s . 
Court met porsaant t to — 
Present and presiding: The 
. — . — ae 
Tennessee. 
W. C. Jom ve. East Tn., Va. & Ga. R R Co, 4 


Came the plaintiff, by attorney, and moved that defendant's de. 
murrer to plaintiff's declaration be overruled ; and the same be 
considered of and understood by the court ‘and the court, 
opinion that the — of — is — 
overrule the said demurrer. 


Tn the Claret Conese the United States for the Northern Division a 
of the Eastern District of Tennessee. SE 


w. C. Jon u E T., v. & G. R R Company. 9 


The def t, by its attorney, comes and defends the | 
juries complained of in — vata 


eta Papa 


W -N W. C. Jones ve. E. T., V. & G. R. R CO. Pleas. 
Feb’y 18th, 1884. A. R. Hume, elk. Wm. M. Baxter, att y. 


In Circuit Court (U. S) for Northern Division of Eastern District 
. of Tennessee. 


w. C. Jon ve. East Tun, Va. & Ga. Ran Co. 


* 20 July 14th, 1884, on the oral examination 
= ; sides, and that when taken it may be read 
on the trial of this case as evidence. 


In the U. 8. Court, at Knoxville, Tenn. 
W. C. Jonzs ve. East Tun., Va. & Ga. R. R. 


n n., by consent plainti 

F office of Chas. E. : 
in „ Tennessee, in presence of said Chas. E. Dosser, 
Ey. attorney for the plaintiff, and John Allison, attorney for defendant. 


as 
‘ a 
J * 
„ 2 
5 
„ 
N 3 
* Pad 1 
. * . 4 
a 4 
~ 
* 4 
Ae 
A ni 


L 
1115 


11 
f 


i 


1 
i 


Ces 


« . ea 
€ “ae 
+ if P| 
2 
„ 
1 
8 9 3 
39 
4 
¥ 


The above deposition of William M. Fleming was taken before 
. an stated in the caption, on this July 14, 1884. 


E. A. SHIPLEY, 2 
Endorsed: of William M. Fleming. W: G 
T., Va. & Ga. R. R. Co. In the United States: circuit : 
Tenn. R A. Shipley, cl’k’- feo deposition We 
r ‘cost on erm 

to E A. f., 4c. Filed June 15, 1884. 4/— 
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Alto. for N,. 
In the Circuit Court (U. 8.) for Northern Division-of Eastern District 
of Tennesses. 


W. C. Jonzs vs. East Tun., Va. & Ga. Rartroavd Co. 


“Deposition of James Sevier, witness for pl'ff in the above-named 
Cane, taken before me, E. A. Shipley, county court clerk of Wash- 
ington Co., Tenn., b the 14th day of * — at 
Co., Tennessee, 


ngton 
Dosser, attorney for the plai 
defendant. 9 : _ 


* 


Srvrxn, of lawful age, being duly sworn, 


— was — ane Wr — Dr. W. — 
was inju strack by 
the Tat Tenn. Va. 4 Ga. R. road 

of the accident I was sit- 
ington Hotel, Jonesboro’, Tenn. I was 
road track. I saw the train that in- 
freight train, coming from the east; 
1 the depot; it was running 


rt train; this is my 
ret carried out on the platform 


3 4 7 
\ Sie -~ * 
$e 
“foe ‘ 
ye . " 
Wo agree to Waive formal certificate to the 
a ’ 
N 
* 0 1 


to 
Hames, c U. A cir. ot 
n 


W. C. Jonzs ve. East Tun., Va. & Ga. Run Compan, 


Interrogatories to be propounded to R. D. Rosenheim, of * 3 
Virginia, a witness for plaintiff in the above suit: 


— — Sey 
4. ce a ot ne a 


— ante Soe 
7. State — — you may know in aun le the e 


that is material or important. - 
, INGERSOLL & ae 1 

Cross Interrogations. ; 5 Fe 

the train pened the hotel n 

Int. 2 If you say you were not, were you not in the hotal « 


Int. 3. If sa were not, were not on the side 5 
the hotel ? you say you you 


‘Tt & Wore you on the hotel side or on the depot side of 
e be chee eee 


27 Int. 6 Did you des it when it first rounded the m 


ee 


How did you know it? 
Int. 11. How far was it from you when you first heard it? 
Int. 12. How cars were in the entire train? — 

the caboose or rear car run beyond the depot ? 
Int. 14. Do you ee eee 
ret saw it? 


olf 
8 Int. 18. State whether or not Fer, were laboring under any ex- 

- @itement when the train pass . it passed you. 
5 n — 2 Fi — 
th n ou or you form your judgment o 
while or having seen the accident ? . 

Int. 20. Do you know within ‘what distance that train, running at 
thespeed yousay it was,could have been checked at that point ? 
28 Int. 21. Do you know whether the grade of the railroad 
a : ae track at that point, coming west, is up or down; if so, which 


dence with Jones or his at- 


whom was it received ? 


any assistance from him or them in making your 


3 e answers you have made 


so, what suggestions and 
and who made them to you? 


WM. M. 
JOHN ALLISON, In., 


that deposition may be taken upon the ng origi- 
— rel caption e being 
. ‘authorized to ar on oot | 


ALLISON, 


you saw it? 


present at the taking of this deposition? - 


first question b 
. ; W. 
ing r ryt 


I was on the plank leacling from the 
. hotel. 
eam 


until the following Wednesday night, and 


81 attemtion was 


ey 
Far Tun., Va. & Ga. Runa Company. __.. 164 
Answers of R. D. Rosenheim to the questions hereto attached, pro . 
pounded by plaintiff and defendant, after being first day 
1st. Answer to the plaintiff. Robert Dr Rosea- 3 
Va.; occupation, trav- 


Ad. Answer to 2nd question by same. I was weet of the depot. *3 
nore reese | 


ia 8 
2 * 
* 95 1 
* ! a 
* 
t * 5 
5 N. 7 
* * 


July 16th, 1883. 


on Monday morni 


times he was very uncontrollable; his mind seemed to be 
I stopped at Jonesboro’ on my return, R nies: 
he was still there and confined to his 


Well, it would be right: 

n was running; it: weg) 

| | t to ruu into or up ta 4, : 

I d think it was running at miles pet, 
hour. Saale 


3 
2 


to 5th 


that 
I did — see it until 


it got nearly to the depot. 


We ee ER Te RTE . ae The Oe 
4 . <7: * 2 * 5 * N 2 a 2 7 
7 ; : 
I should eay, 75 beyond the depot when the train 
; it v long train, somewhere\in the neighbor- j- 
fifteen cars, I should suppose. | 


6th. Answer to 6th question by same. It came in very quietly for 
train running as fast as it was. I did not hear any whistle nor ring 
the bell before it struck the def’t; if they rung the bell after- 
wards I did not hear it. | 
_ Ith. Answer to 7th question. I think I have stated about what I 
know in reference to the matter. : 


Answers to Oross-Interrogatories. 


Ist. Answer to ist — of def’t. No, sir. ) ; 
. Qnd. Answer to 2nd question of same. No, sir; I was not in the 
hotel office. ; 
Srd.. Answer to 3rd question of same. No, sir. 
4th. Answer to 4th question of same. I was on the hotel side. 
5 Sth. Answer to 5th question by same. Well, sir, I was com- 
a. ing up the platform to Capt. Sevier’s hotel. I had been over 
i ~ gush fall, which wen few foot from the crossing and probably 60 or 
and jail, which was a few rom the an or 
6th. Answer to 6th question of same. No, sir; I did not notice it 
when it rounded the curve. | 
Arh Answer to —— by same. I do not think I . — 
to anybody. were a good many persons on the plan 
walk. I remarked to somebody that train has killed some one, but 
I I do not know who I made the remark to. 
Sch. Answer to 8th question by same. He was walking pretty fast, 
I think, coming out between the platform and the brick wall that 
Joins the depot. It looked like wpe a right out in front of the 
=. train. He could not see the train for that big wall. No one could 
dave seen it from the position he was in. 
= *: - 9th.- Answer to 9th question by same. I don’t think he stopped; 
EY . I-did not see him stop. I dont know about bis listening. | 
1 10th:. Answer to 10th question by same. I never heard the 
train until I saw it. I was walking along and not thinking 
ae about the train. There was a deal of noise there from 


* . ereming the railroad, and the mill was — 
we.» th ques. Answer to 11th question by same. I not say ex- 
ally. It was probably 75 — ; maybe that far and maybe a longer 


Aich. Answer to 12th ques. by same. As I stated before, somewhere 
ye about 16, I think. 7 ahi 
ob. Answer to 13th ques. by same. About 75 yards, I think. 
Aach. Answer to, 14th: by same. All-the trains which I ever 
— en there ight in front of Oapt. Sevier hotel. The 
ane 15th ques. by same. About 17 to 18 miles per 
oe „% the best of my judgment. 
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. 1 a et 2 > ae ote 
C ' 
: . rere - 
wT ee Se, at eee * 1 


a little excited, because it had just struck the man. 


questions which Mr. Dosser had. Hie sid ns thought T wool 8 


Sr | V | * 
N dn 


ee 
— 


was runnin freigh usually run from . 
station to station. 87 — close to the train when it passed me 2 
only a few feet from it. 0 
* vith Answer to 17th question by same. It ran about 75 yards, I Ps 
in 
18th. Answer to 18th question by same. When it passed me I was a 


19th. Answer to 19th — by same. I had seen Jones struck = J 
before it passed me. I thought the train was running’ very fant, * 
when I first saw it. Bx 
20th. Answer to 20th question by same. I should, su a bens * 
dred to 125 yards. I dont know enou —— stopping freight 2 
trains to speak very definitely. I should suppose it 1 dep nd 
— the number of brakesman and the —— of break-s on —n 
n 
21. Answer to 2ist ques. by same. It strikes i ine it would bea ty 
little bit dowo grade at that point. 99 3 
22. Answer to 22nd question by same. I have never had any of: i 
‘munication with Jones by letter, and no , : 
$5 his attorneys. | 
23rd. Answer to 23rd ques. by same. The « 
cation which I have had with them was this: On Nov. 
Jonesboro’. Mr. Chas. Dossersent for metocometohisoffice, Head 
me if I had seen tho train strike Mr. Jones. ItoldhimI did. 3 
me how fast I th t the train was running I told hien 17 f 363 
miles pet hour. He asked me no more questions, but said hey pe — 
have me summoned in the case. Then, in June last, I was in Jones 
boro’ and met Messrs. Dosser & In ll. They asked me where 25. 
would be in the month of July. I told them I supposed I w! rit 
on the road somewhere. Mr. Ingersoll asked mé about: the s a3 


commen. i 
I weeia 


SP 


very important witness and he would have me summoned to | 

ville or have my deposition taken. ae 
24th. Answer to 24th ques: by same. Me ons hen bess poset 

cept the officer taking the deposition, and I have had no assiste — 4 

in forming my answers. N 
And further deponent saith not. 


RD. n , 


$6 I, C. B. Thomas, a 
3 
nn * me 


public in and for said ec 
regoing answers to interr< 
B Rosenh m after he hed first U 00 
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* an Given under my hand and notarial seal this 26th day 
; Laar. CHAS. B. THOMAS. 
Fee for taking deposition ..... 2 50, ch’g’d to pl’ff. 

— eposi — gd to p 


$3 00 
Deposition of Rosenheim. Jones vs. Railroad. Re- 


Endorsed : 
ceived, sealed u ae the office and filed by me this July 17th, 
1884. A. R. Hom mes, let * 


In the Cireuit Court (U. S.) ſor the Northern Division of the Eastern 
District of Tennessee. 


VW. C. Jonzs vs, Taz East Txun., Va. & Ga. Rattnoap Co. 
Interrogatories to be propounded to J. G. Gilchrist, Detroit, Mich., 

* as a witness for plaintiff in the above caso. : 
and occu 


plaintiff, 
feesionally exam him since 15 — at Jonesboro’, Tenn., to 


* 
toys owe 
— core. <a * * 
„ 


1. State your name, 5 
2. Are you uainted with 


have you ever ** 


5 ascertain inne condition, physical and mental; if so, when and | 3 
2 37 3. State fully whether you found him in a sound —— r 


3 normal condition ; and, if abnormal, all the ——— 5 
ie = indicating disease; what injuries you observed —— — 

as effect, whether temporary or permanent ; give fully your diag- 
; 85 ane and prognosis of the case at the date you made the examina- 


4. . State anything further you may know. pertinent to this case 
i 3 is an action for the injary of of which he complains) which may 


aa bo material to either party 
. INGERSOLL & DOSSER, 
| Atos for Plaintiff. 


. * 2 e 


* Do you know anything as to how Jones happened to get : 

3 7 
any, before and since the 

2 a n era indebted to you for said examination and opinion ? ; 


_ JOHN ALLISON, In., 
a for 


* 


a ee 


- We agree that deposition may be e t 
inal interrogatories and upon ¢ * 

38 and certificate being waived) before soy fie coher 
administer an oath. f. 


In the Circuit Court (U. 8.) for the Northern Division of the Ern 
District of Tennessee. 


W. C. Jonzs n Tun Baer Tun., Va. & Ga. Rannoan Co. 
— — 


sworn, and examined by me, a residing in 

of Detroit, on the seventeenth day of July, 1884, said witness . sa 
examined by me by virtue of the mann as 
Havi blicl — og supe to 
he sneha orld ie 

to him annexed to 

the whole truth, and — Bs 
n eee b 
rot. ret in + mF 12 5 
Gilchrist. I I. hee Ray {mage 12 at He. 06 2 
street, Detroit, Michigan. I am a ph — jo re 
two years’ active practice. lem now and for the last Bur eat he 


been professor of surgery in the State University of Iowa = 


Le 
“whe 
4 
3 
53 
N 
Oe 
24 
ce 


* 


that was three years professor of surgery in the State University 


39 Second. To the second in 
plaintiff, and examined him 
of rg 


1 4 % 2 

tory he says: I know the +; 
y on the day 
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aB phot 4 
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“Ke > 33 . 
3 ot 
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* 15 = — — 
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na . 
oo N 
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5 4 the t 
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time. It is not 
otherwise. 


aa disturbance of vision mentioned above may result in per- 
8 manent hypermetropia. 
Le Since my first examination of the plaintiff I have seen him a 
number of times, the last time being yesterday, July 16th, 1884. 
* . Although the external marks of injury have become Manaus 
effaced, the indications of brain lesion remain the same. o proba- 
dilitzes in the case, from present ap neces, are that memory and 
a speech will always be more or less impaired. His present condition 
8 a subsidence of active morbid action, but gives cause to fear 
mit strong mental excitement, unusual physical exertion, or some 
i — ury may give rise to some acute cerebral trouble threaten- 
E I know of noth 
° .. Fourth. To ourth interrogatory he says: I know of nothing 
=. fGrther material to either party pertinent to this case. 
| Crose-Interrogatories. 

First. To the first crose-interrogatory he says: I do not know 
how Jones got hurt. | | 
1 Second. To the second interrogatory he says: I never examined 
ne’ Jones before he was hurt. He was a student in the college in which 
I professor, and had there putation of being very bright, and 
of much more than ordinary abilities. 
1 Third. To the third interrogatory he says: Jones is not 
mi: 41 indebted to me for my examination or opinion. 

mo | JAS. G. GILCHRIST, M. D. 


— and sworn to before me this 17th day of July, A. D. 


5 SANDS F. MOORE, 
N Notary Public, Wayne County, Michigan. 
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blic in and for the county of 

ify that James G. Gilchrist, 
lly ap 
at ten o 


=> 


Strats or MICHIGAN, 9 inne 
County of Wayne, | “ a 
I, John J. — clerk of said county and clerk of moda 2 

court for the county of Wayne, which is a court of record, ‘ 1 | 

seal, do hereby certify that F. Moore, whose mane naar 
to the jurat o the annexed instrument and therein written, 

the time of taking ps poor notary public in and for sald coue a 

duly commissioned and qualified and duly authorized to take the 

tame; and. further, that I am well acquainted with Dns: 
of such notary public and verily be 7g 
said jurat is genuine. ae 
In testimony whereof I have hereunto set my band end affixed . 1 
the seal of 41 court and county, at Detroit, this. — day of 8 2 
9 JOHN J. ENRIGHT, Clb, | 5 

SEAL.} 
By WILLIAM P. A 


0 Deposition of Dr. Gilohrist. Jones ve. ee. R. 
ceived, sealed up, from the post office and filed by me thie July * 
1884. A. R. Humes, clerk. 


In the Circuit Court of the United States ſor the Northern Divide 
of the Eastern District of Tennessee. 


w. ©. Jonzs ve. East Tun, Va. & Ga. Rab Company. BS 
48 In propounded to Anson Bartholomew, 
— Ä— 


1. State your — 2 residence, and 8 

2. Are you acquainted with the plaintiff? If so, how long hae: 
you known him and qhat is his — sat occupation ? | stg . 

3. Is he now pursuing his business? If not, why not? ; 

4. If you have ever made any examination of plaintiff to ascertain... 
his pb and mental condition you nny ee eee — me 
bow and whether in consequence you became familiar with,: 


the sa 
5. State fully and at | age ee 
name, detaili the extent of his — wf their character 


upon his heal 3 
— 


upon his mind; ‘whether they ive'te cap 
for his business, and, if — what extent ; 


— 


‘ : : > Ee See eS ee 
é 5 4 5 * 1 " 2 . r wail bp * * Saad 3 =) N 4 1 
32 : „ pail 7 lead * a. a ewe * — > ~ Tes n 8 
— * , 5 


his m 0 disturb in any „bay his doméstic relations, 

50, to what extent State all you may know in regard to 
of his injuries fully and in detail. 

— further 


3 to either 
INGERSOLL & DOSSER, 
Ars for PRET. 
—— cman to Dr. Palmer, of same place, wit- 
t. also. 


I. & D. 


Are you a physician ? 

Are you not or — not Jones partner at the time he 

to have been injured ? 

cae - whether Jones’ condition is simulated or real? 
: — 

you present ee ag va was hurt? 

how can you undertake to 

— his mind and body, 

or whether he is 


is condi nd before 
his condition, mena —— to — do- 


— thet deposi 
— pec nora 
. „ deore any officer Lacher 


* 


—— may be taken upon the original 
and certificate ~~ “reno 
— N yy an oath 
AXTER & ALLISON, 
5 a 4 Er. 


a “In the Circuit Court of the United States for the Northern Division 
ers of the Eastern District of Tennessee. 
UW, ©. Jonzs ve. East Tenn., Va. & Ga. Ran noa Company. 


2 of Anson ©. Bartholomew and William J. Palmer, of 
wield, in the county of Lenawee and State of wit 
rrrdoeed, sworn, and examined on the 17th day of July, 
. x 4 ot Adrian, in said county, by virtue. of the annexed 


it Deringens, « witness produced, sworn, and examined 


® 


- ina 


“ai 


; the — and — farthee | 


1st. To the first interrogatory. My name is 
mew. I am fort od. I reside in the 


Aer 
To nd in . 
plaintiff and have been for three 

that; his age is about twenty-three 


ot, 
when he by, injured, but understand that he 
ing train. | 


d flush ; the 
twenty minutes, and then he would feel, 


See 


my was roe! — active. From 


„ bis t condition — noha I have seen of him this after- 
„ noon, I would not dare to employ him as a ician without 
: 4 + watebing him and knowi ore of him. . His wife has not lived 


with — since he went to andolph last fall, except as he — — 
* i, n March last and, tics te oti old don © 
ap 0 of the mental condition in which said inj K him 

Be . and the fear of recurring insanity. She d 4 not 12 with 
(bin in March last, when: he was in Blissfield. 
His wife and my wife are sisters, and I have had ample opportunity 
_te know ofthe things aboot which have testified. 

ANSON C. BARTHOLOMEW. 


Seen to & subscribed before me this 17th 2 weavi 1884. 


j 4 5 — See enceptntnnsngetecien witness says: 
a . Tam nota ph 


ysician. 
To the 2nd cross-interrogs We were partners in a fruit- 
‘business in Tennessee; —— po other basines or 


steed t is that his 


have described it 
ral and not dilated I know it from an 


a 
[have not said and cannot say 


> . 5 8 
* * 1. 
tees 2 
<i 
a 0 f ‘ 


„No; I had no occasion to make: 
ination. I know of no predisposition to mental de- 


- F 2 * * 
ANSON C. BARTHOLOMEW:'. = & 


d Taken, subscribed, d sworn to before me this 17th day of July, A: 


CLEMENT E WEAVER, § 4 
Notary Public in & for said Oounty L oe 


WILIA J. PALMER, a witness uced, sworn, and. 

the part of the plaintiff in the above-entitled cause, 
first duly sworn in manner and form aforesaid, deposes: 
answer to the said several interrogations: 


1. To the ist — — is William 
ears; 


51* 2. To the 2nd in 3 
about two Jenn; his age is about twenty-three, I shoald qu 
y his looks; don’t know of my own know : jence, wheat.” 


3 
N 


eet when he was hart, but some ¢ 


. I never 


2585 
111 
1 
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and from that.on he seemed to improve slowly. 

seem to get his mind; was what I call insane; mu 
a. deal so all the way home; was jealous of his 
ng entirely unnatural .to him ; some of the time would 
| e same car with her. He talked about things that 
* i to his usual habits and disposition. His mind 
seemed to run upon his escapades.with girls and women—things 
that I never heard him mention before, and a subject I never heard 
im talk upon; all of which I am sure he would not have said or 
done if he had been right. At times be would seem to be all right, 
dut only for a short time. His condition, talk, and actions im- 
pressed me as being a hopeless prospect. On our arrival at Blies- 
be was no better, and I thought he was worse. Within two or 
sis: three days we took him to Detroit; first to Ann Arbor and, not 
finding physician, went on to Detroit, where he was examined 
dy Dr. Gilchrist. We brought him home, but his condition was 
duch that the family did not feel safe to have him remain. While 
bs remained in Blissfield at this time they remained in her father’s 
ee family, where they had been since their marriage. While at 
4 , after he ned consciousness, while on the 
way home and after getting home, he talked a great deal 
nst his wife. Before his injury he seemed te think everything 
ing was pleasant. After he had been home a few 
feeling unsafe, sent him to his own father's, in . 
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CLEMENT E. WEAVER, 
Notary Public for Lenawee County. 


5 7 In answer to the cross-interrogatories witness says: 
1. To the let crose-nterrogatory: I am not a physician. 

i the 8d . I think ä of Jones, 
f bo # Haye described it, is and not simulated. I judge so from 
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5. To the 5th croes-interrogatory : 2 
would tell, pres can tell what my observation 
teaches me. I have . it just as it im 
ginning to the end, and the conclusions I — 0 Fon th 
rr — e of tho fc be 


by me on direct exa 
6. To the 6th crose-in : I never before his 


any examination of Jones to ascertain his mental or — * 
dition. I knew him, as before stated. I know nothing of any Pre 


disposition to mental derangement. 
WM. J. PALMER 


55 ‘Taken, subscribed, & sworn to before me this 17 day ot 


Jaly, A. D. 1884. 
CLEMENT E WEAVER, 
Notary Public in & for said County of Lenawee. 


| Snare or MICHIGAN, ben 
Lenawee , 


. On the 17th day of July, A. D. 1884, at the ci of Adrian, ing 3 
1 county, personally 8 Clement E. Weaver, a f ary 
public in — ſor — id authorized to administer oat — 5 
Anson C. Bartholomew and William J. Palmer, the withesses — x 
named, and, after having taken the oath law, hies 
oath was administered ta to and taken by ams of mid vitnesses, wi 
uplifted hand, to tell the truth, the whole truth, and 
4 the proof, the depositions were . 
mo as given by each of the said wine andy whe a ra ad: 
over to each witness, D. who thereupon declared the ane : 
to be the truth, the. th, and nothing but the truth, a 
7 
u witness whereof I have hereunto st my hand thin 17 day 
July, A. D. 1884. 5 
CLEMENT K WEAVEE 
1 : Notary Public in & for Lenawee County, 


56 Strats or MICHIGAN, bee: 


* 
1 ty rts 
„ > 
* e 


8 N * 


I, Thomas M. Hunter, elerk of said cou of Lenawee and of i 
cireuit court therein, 8 ving a deren; 
certify that Clement E. ver, Keq., whose name is subseribed i 
— — affidavit and oo — ~ — of te 
such affida — bee n and for county, 
ae — — — dy law to 

ted with the h 2 


and e 


affidavit is ary ab and as entitled to full 


Opi as 7255 
as e 
tin are’ 7 4 
ire * * ROT ANS 4 N 


— 


25 939 ie ii eee 
= the seal of said circuit count, Adrian, this 17 day of July, A. D. 


l r 


een. 
ae THOMAS M. HUNTER, Clerk, 
ie By J. C. HUNTER, In., Deputy Clerk. 
— 5 —. tion - of Bartholomew & Palmer. Jones vs. Rail- 


road. , sealed up, from * office and filed by me 
thie Jaly 21, 21, 1884 A. R. Humes, ele i : 


July Term, 1884. 


Be it remembered that at a circuit court of the United States begun 
and held for the northern division of the eastern district of Tennes- 
see, at the Federal court-rooms in the cit _— Knoxville, within 
| 57 said district and the sixth circuit, on the second Monday, it 
es being the 14th day of July, A. D. 1884—present and presid- 
ing, the Honorable D. judge of the United States district 
e: court for the eastern and mi iddle districts of Tennessee—the follow- 
ing ing proceedings were had, to wit: 
* Fripay Mornine, July 25th, 1884. 


— — to a rnment. 
r e Honorable John Baxter, judge of the 
reuit — bor the sixth judicial circuit, 


Court met 
United Stat 


W. C. Jonzs 
5 2 | 
3 i” = East Tennessee, Vincinia A Grone RalLRoaD Company. 
8 Damages. 


and eame also the following 
a . Silas McGuire, Wm. 
Mason, Joseph 
J. G. — — 
of the northern di- 
. n of the . — who, being duly elected, 
7, aud sworn 2845 9 e parties, are from 
a verdict respited until to-morrow. 


Surunpar Mornina, July 26th, 1884. 
1 . oma ‘tine adjournment. 
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Tur 82 Vinewts ane Grone — Company. 
their 8 and came also the following 
rie wh 1 K. opper, W 
rrow, James Varner, T 
le, Samuel Pierce, Jesse * po 
good and lawful men, 


duly elected, tried, and sworn to try the issues joi : “3 
2 ioe, gee | their oaths do say that they find the issue in favor of *5 


and thereupon the plaintiff enters a motion for a new trial. 
ee Monnmo, July 28th, 1884. 


Court met rr to ce 
Present and presidi e Honorable John Baxter, judge of de 
United States circuit — for the sixth judicial circuit. me 


W. C. Jonzs — 

vs. 3 

Tun East Tenweseze, Vm Au Gronats Rartroap o ; q 

. Damages. 3 3 

The motion of the plaintiff for a new trial in this case oom: 

59 r . 
heard thereon, and the matter being considered ‘by the 


court, said motion is overruled. 
‘ Whereupon it is considered by the court 3 
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980 In the Circuit Court of the U. S. for the Eastern District (N. 
oS Div.) of Tennessee. n 
a W. C. Jonzs v. East Txxx., Va. & Ga. Ran noa Co. 


Be it remembered that upon the trial of this cause, before the 
Hon. John Baxter, circuit judge, and a jury, the following witnesses 
were examined and evidence offered and proceedings had, to wit: 


3 Evidence for Plaintiff. ) 
W. C. Jonzs, being duly sworn, deposed as follows: 


I am 28 years of age. I was residing in Jonesboro’ in July, 1883; 
had been studying there since the first part of June. I was injured 
there July 16, 1883. I am the pl't ff in this suit. I was hurt in 
=’ - ‘the forenoon. I don’t know how I was hurt. I was in the depot 
eon business. I remember well having passed the depot wall, and 
i‘. that is the last I remember. When I came to temporary eonscious- 
ness that was the first thing that came to my mind; that came to 
my mind twenty days afterwards, on the of August. I never 
a — oes — Ay = passing from — depot oye en end in 
an ordin ‘ e passenger platform was directly ite 
ä the tracks : there is one track between the wall of the dep 
61 and the passenger platform. There is a side track there 
through the depot. I didn’t know that the train was 
8 had no knowledge of its coming at all. There was 
no train coming. so as far as seeing was concerned. I looked that way, 
to the west, and listened for trains as I went out from the depot. 
I heard no train. From the point where I left the depot to the 
ep eo where lost. consciousness may be in the neighborhood of about ; 
Pip: - feet. The door out of which I passed from the depot is the usual 
way by which to goto and from the depot. I had no sort of warning 
5 ‘of the approach of the train. I was at the depot to pay a freight 
din. I been in the depot about 20 or 30 minutes; I am not 
mure. I dont know when I got up & got about, or how long I was 1 
bs eonfined to bed. My books or acc’ts say I left Jonesboro’ on the =; 
loch of Aug. My brain was particularly affected. I don’t know 
„ where I was struck from consciousness of the injury, but I know 
~~ from the feelings I had that I was struck here on the head and at 
=. different places on my body. I was scarred on the shoulder and 
dere on the head, and on my hand, and there may be other 
Bee that I don’t know of. I haven't since that accident been able 
10 3 business. When I would feel like working suddenly 
a pain would come in my head and I was left almost without 
reason. I feet the results of the injury at this very minute. 
2 There isa heavy sensation all through my head, and a pain 
ba. . sometimes shoots through it. My eyes are dim. There isa 
al lassitude of the body. At times it wouldn't seem so, but it 
d get that way in 
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a minute, without . I cannot say 


8. , it is better or worse than it was 6 months ago. I have some 


ss of relief in some respects from the injuries. I havea 
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sure sometimes about walking g rapid 
times I do very well; I have it 
ness in my head and will stagger when I turn. A 
1 807945 1 1 5 in mot 1 — sms 
a physician. I was educa ra physician 
from the Ist of July. 1881. In thepractice of my 

in the neighborhood of $100.00 per month. I think. ! 
nently injured. (A plat showing place of injury is here ; 
and offered in evidence by pl't ff.) (Witness shows by. plat 1 
by — he 1 — of the ope — 5 i 
the location of his business place, 0 ite depos 
where he was living.) I was between the platform and the i 


of the depot, and that is the last Iremember. The way I 3 
going I couldn't see a train approaching from the east. Theres 
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ngs are comin 
through the depot, but I ‘got out 008, 
Im shave sas faite the iinet, batt foe Ser See gen 
know that I did run down steps. I don’t say I didn’t. 1 
walking my natural gait. I seldom walk down spe. My Aue 
gait is a walk. I not look up the railroad track toward, Gi 
east or listen in that direction for any approaching train. I didi 
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I was thinking about my eth aay 1 looked towards weet 
listened for the train — pancerepcet habit to do so: There 
: was nothing more than lumber piles to obstruct view of the track 
tom the west. The side track ran through the depot & there was 
* a ear standing on it in the depot there. 
F Redirect examination: 


I didn’t have the 1 to look up east, because as soon as I 
got where I could look I was struck. 


3 (Plaintiff, by his counsel, offered to prove by the witness thet at 
1 the time there was much noise in the depot, caused by the 
„„ 65 moving of freight and machinery and running of trucks over 
1 the floor, whereby the —— of a proaching train was ren- 
dered inaudible to him passi depot and on the plat- 
: to the track, but the 22 adudes * evidence as imma- 
ty to which writing of the court plaintiff, by his counsel, then 
ee — there excepted, atid the same is hereby made a part of the bill 
df exceptions). : 
unn . Dosszr, being duly sworn, deposed as follows: 
I reside at Jonesboro’. I am familiar with the status of the d 
= . I assisted in making that “Nag already offered. It 
= tation of the place where Dr. Jones was injured. 
Sa (Witness describes the plat to the jury.) The cylinder and 
cross beams of the locomotive extend out about the same distance 
Gut to the end of the crose-ties. The noise of the mill there and the 
coming of a train are very much alike. There was a lumber and 
fc ~ ° gtave yard here (indicating) between conten ox and the Masonic Hall 
and warehouseatthattime. They were about 20 feet high. 
„ - TheMasonic Hall is situated here, opposite the mill. The platform of 
ae the hall extends within a few inches of the side track. The first 
2 5 which you enn see a train coming from the east is 199 feet 
ie the west corner of the depot ; would then see the head 
block or cylinder. When a n there, 
e track, you couldn’t see a train com ing by 1 
car obstructs the view. 
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with the track. 
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within 8 or ten inches 
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This is a brisk wall 100 feet long. It b 4 tw 

I was at the time of accident standing in front door 

Jonesboro’ was then an incorporated town. I didn’t 

fore he got hurt. I saw the train, a freigh 

east. My attention was called to it when it was ab 
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— idity 4 I noticed it from the time I first eqw it 
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7 and recognized 

hotel and called 1 Dr. r. Park; that platform 

livery platform. I don’t know at what rate 

coming. It was coming in at a very 
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Abr Tauss, being duly sworn, deposed as follows: 
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Redirect examination. . ¥ 


1 — — measured the distance between the mill and the west end: 
eee a a 
D. P. O’'Baran, being duly sworn, d 1 58 
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Dr. J. P. Panx, being duly sworn, deposed as follows: 


"I wasat Jonesboro’ when Dr. Jones 
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‘Davip Min zus, being duly sworn, deposed as follows; :: 

‘ rn 


Dr. Jas. G. Gilchrist, Anson 0. 
evidence on behalf of pl’t’ff. (Olork will pleas 


of R. D. Rosenheim, Wm. J. Palmer; James : 0 


ng, 


_ (It is here admitted that the 
it came into town and went along by the place 
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I was conductor of the train which injured Jones | I: thiphy 
_ Were running 10 or 12 miles an hour when we crossed he ult 
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When he passed the end of the depot he was going 6 or 8 miles 

an hour. | 
Cross-examination : 

The or switch. I 
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Bait: Jones was hurt. I can’t say whether the regula 
ten was 4 or 6 miles an hour. 7 
=. James Vavaagn, being duly sworn, deposed as follows: 
I I was front brakesman on the train that hurt Jones. We were 
5s running at a moderate rate. At the time we struck him I 
we were running from 5 to 7 miles an hour. The 
of for Jonesboro’ was given that morning. He blew a 
2 of a mile above town, another down near the saw-mill, and 
ad passed the saw-mill; and he blew again a 100 
yards where he struck Jones. The bell was ringing when 
ies passed the saw-mill & was still ringing when we passed the 
depot. Bradley, the fireman, had hold of bell cord pulling it. 
the train struck Jones I saw his hat fly up; I didn’t see his 
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at ng to stop him. We 
co. : | 
So Ow never noticed partica- 
no on about the signals that 
wey; fori was Mr. Jones was hurt somebody re- 
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was faster than we usually go. We had 11 cars. 
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50 house about 10 or 18 miles an hour. 0 r 
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Davi Va vont, being duly sworn, deposed as follow: 
I was a passenger from Bristol on the trein that burt Jones The =: 
—— —— et the upper e morning; 1 
was running a — 2 st u 


——————— "The bell wee ring! ringing. “When t atin: < 
— the west end of the depot it was running about 6 mie a 
I got off of the train at the crossing below the depot. 
Crose-examination : tc. 
I bad been abrakesman. I 
off. John Vaughn and Jim 
what they ough . & of 
what t to have —— 
than usual. The train usually 
tn call my attention 
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I heard the bell. As a matter of fact,a man 
notice signals. I am not at present in the company’s 


Jon Vavoun, being duly sworn, deposed as follows: 


3 wes rear beakeomen on. the trele. thet. hast Pama: thes 
switch, you- way, east, we struck at miles an hour. 
signal was given, & he whistled twice before he 
cross-road. about the —— an- 150 


faster 


— hots He was not doing anythin 
him. The fireman was ringing the bell. I cou 
as the engine went around the curves, & I heard it. 
——— when we passed the 
the depot we were going between 6 & 8 miles an hoar. - 


Croes-examination : 


I knew we were in pretty fast. We were 
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2. L. Burson, being duly sworn, deposed as follows: 
25 I vas engineer on train that hurt Jones. I suppose our speed 
8 was 12 or 15 miles an hour at the signal post. 9 
E is something near a mile above the I sou the 
: post. I whistled for 
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4 or 8 miles east of Jonesboro’. From 
it was rolling down e. It wasdown grade at the 
rolled th to Telford’s, 5 miles below J Fe 
or 8 miles east of Jonesboro’. The reg- 

which we were to come into 
at that time was 6 miles an hour for freight 
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ae 2 — on with my hands, The bell was ringing while I was 
87 iting ton. ri some time 

ae — the bell cord. Bs ; 125 
. , . Redirect examination : te 
3 - I was on the lookout. I was on the lookout after I put the brake 
on. I was on the lookout ahead when I struck him. 5 


And eross- examination: 
That little platform was there then. I don't think it is there now. 
I cannot tell when it was taken away. 
2d redirect examination: 
Wben I stepped off of the engine it was 30 yards west of the west 
dud of the depot, and it was still moving. 
5 . $d cross-examination: — 
vay I hadn’t crossed the road. I got off above the road crossing. 
avs, being duly sworn, deposed as follows : 
I | veside in Jonesboro’ and I remember the time when Dr. Jones 
wos hurt. I was running the flour-mill that day. I saw the train 
„  Coming I on the platform in front of the 
saw-mill a 
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train; he struck the train. I didu't see the engine strike him more 
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Tuo Brunn, being duly sworn, . as follows: 


I live at Jonesboro’. I remember time when Jones was struck. 
I was standing at the railroad crossing above the jail, west of ey 
‘depot. I saw the engine strike him. I saw Jones come running : 
out of the depot door, &, as well as I recollect, he had his coat on ) 
bis left shoulder, up this way, & he came running out & made 8 or | 
4 jumpe, as well as I recollect, jumpin a of the platform down on 

~  *the steps & then to the side track, & then between that plat- 
7 form and the wall, & just as he panned there the pilot beam ) 
x . 25 of the engine hit him. 
* . Cross- examination: | 

I don't know exactly the length of the pilot beam ; it is as nee | 
a. crose-tie. F 
„ e rn 60 or 00 . 2 —— 
depot runni 0 u un 2 or 8 steps; 
ae to. the side track ; then” betwiat that ie ttle. platform & the 
= wall; and be was in 2 act of taking another step when he was r 
truck. He was » betwixt the side track and the main track when he j 
. a “wes hit. 

Jom Cunmincsax, being duly sworn, deposed as follows: | 
8 1am living at Jonesboro’. I remember time when Dr. Jones got 
a — Ita the accident. I was on a bridge down there between 
ee and the calaboose, about 150 feet the depot. I saw 


. come out in a pretty fast run; he had his coat on his 
, he run down into the engine. 


— 
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hart. I was living at 
caw Mr. Jones come out of 


NN oe the bell was j H dent kno 
engine me thé bell was ringing. w 
ringing when it passed him. ee 5 
Qa cross-examination: 

I heard the whistle blow up about the b 
where up there; it seemed to me the bell was 
came down between the hotel and the depot. 
I broke to where he was & I noticed then that 


Z. Guecennetmer, being duly sworn, deposed as 


| I live at Jonesboro’. I saw the accident. I was 
Mr. Jones come from the back of the d : he Wan 


at 


Be « ‘ 
. 1 
* 


I knew the train was due & I was outside on the 
the R R Ca., be 


. a. . 
. 
8 
i * 
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Imi b all the evidence in the case. 
The court instructed the jury substantially as follows: 
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A. R. HUMES, Clerk. 


Endorsed on cover: E. Tennessee C. C. U. 8. No. 319. W. C. 
Jones, plaintiff in error, vs. The East Tennessee, Virginia and 
Georgia Railroad Company. Filed September 30, 1885. 


W. C. JONES, Aan in Er,. 
. 
THE EAST TENNESSEE, VIR- 
GINIA An GEORGIA RAIL- 
ROAD COMPANY. 


In Em to the Circuit Court of the United States for the 
Eastern District of Tennessee. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


This was an action on the case, for negligence in recklessly um 
ning a locomotive against Plaintiff, causing serious personal.iné. 
jury, brought in the State Court, but removed to the Federal.” 
Court on application of Defendant, because Plaintiff was a mem: 

he 


a motion for a new trial. and rendered judgment 


. 2 


. 


to obtain a trial by jury of the 
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This case, gentlemen, does not come within the purview of 
Section 1166 of the Code of Tennessee. It must be determined 
“upon the principles of the common law as interpreted and ad- 
‘* ministered by the Supreme Court of the United States. It is 
not necessary for me to explain what would or would not 
de negligence on the part of the Defendant ; for it may be con- 
“ceded that the Defendant was negligent in running its train, 
“ without its brakes in good condition, at a higher rate of speed 
‘‘than was proper or safe under the circumstances of the case, 
„and the Plaintiff would not be entitled to recover, simply be- 
‘* cause such negligence, if it existed, did not cause the injury com- 
** plained of. 
In the judgment of this Court based upon the facts shown in 
“ evidence and not controverted by the argument, touching the 
manner of Platintiff's collision with the Defendant’s engine, the 
“ Plaintiff was guilty of such contributory negligence as precludes 
‘* him of all right to recover in this action. The Court therefore 
“ instructs you to return a verdict for the Defendant.” 


Plaintiff insists that this was an unauthorized withdrawal of the 
case from the jury, and an unwarranted denial of his right of jury 
trial, and therefore he is entitled to a reversal and remand for a 
trial by jury of the issues of fact raised by the pleadings and appar- 
ent in the proof. 


I. CASE AS A STATUTORY ACTION. 


This was both a common law and a statutory action, and the 
ant error was in the decision and instruction to the jury that the 
“case does not come within the purview of Section 1166 of the 
Code of Tennessee.” 


So much of that statute as is pertinent to this case reads as 


STATUTE. 


* “In order to prevent accidents upon railroads the following pre- 

denen shall be observed: 3. On approaching a city or town 
spe ball or whistle shall be sounded when the train is at a dis 
cone mile, and at short intervals till it reaches its depot 


3 
“or station. „4 * „ 4 4 *# 2 * * and when any 
“person, animal or other obstruction appears upon the road, the 
“‘alarm-whistle shall be sounded, the brakes put down, and every 
Possible means employed to stop the train and prevent an acci- 
“dent. 


1167. Every railroad company that fails to observe these 
“precautions shall be responsible for any damage done to person 
“or property, occasioned by or resulting from any accident or col- 
“lision that may occur.” 

See New “Code”’ $§ 1298-9. 

The original declaration alleges the unlawful conduct of De- 
fendant in failing and neglecting to observe these statutory pre- 
cautions against accidents on railroads from trains running 
through cities and towns, and to give the signals and warnings in 
such cases required by law. (Trauscript p. 3). 

Contributory negligence of the Plaintiff, however gross, does 
not defeat this statutory action. | 

L. & N. R. R. Co., os. Burke 6, Cold. 51. 

N. & C. R. R. Co., os. Smith 6, Hskl. 174. 2 

N. & C. R. R. R. Co., vs. Nowlin 1, Lea 523. ay 

L. & N. R. R. Co., os. Gardren 1, Lea 691. a 


So far as this was a statutory action, then, the only question of 
fact was whether Defendant had complied with the statutory r 
quirements of sounding the whistle or bell at short intervals till 
the depot was reached. , 

The following witnesses whose attention was directed to the = 
train as it came to the denot, heard neither whistle nor bell, nearer | 
than 150 yards: Rosenheim, p. 16; W. C. Jones, p. 30; Charles 3 
E. Dosser, p. 33; D. P. O’Brien, p. 38: J. P. Park, p. 36; David pe. 
Miller, p. 38; Z. I. Burson, p. 40; Z. Guggenheim, p. 47, 
employes of Defendant, though difering much among themselves, 4 
depose as to signals given at short intervals. otk 

When « train is winding around among . 


4 
7 


6 


single “toot” for brakes at 150 yards cannot be to the public a 
warning at short intervals“ 


In the conflict of proof about the signals, and under the pecu- 
liar environments of this place, plaintiff had a right to have the 
jury, under proper instructions from the Court, pass upon two 
questions : 

1. Was the bell or whistle sounded at all nearer than 150 yards 
from place of accident? 


2. Was either sounded so near the depot as to serve as a pre- 
cautionary signal to the public at the west end of the depot? 


Duless the testimony of some of defendant’s employes is to be 
received to the exclusion of other and better witnesses, the jury 
might well have found the first issue for plaintiff. Unless human 
life is to be regarded lightly in the scale with corporate conven- 
fence, the finding on the last issue would assuredly have been for 
him. 


Both pleadings and proof made it a statutory action, and it was 
error in the trial judge to decide to the contrary and withdraw 
the case from the jury on this ground. 


Longnecker vs. Penn. R. R. Co. 105 Pa. St. 328. 
II. NOT BARRED BY CONTRIBUTORY NEGLIGENCE. 


“Se Treating this as a common law action, plaintiff had a right to 
ee the verdict fe ery e it, and it was error to withdraw it from 
a. Whether plaintiff was guilty of such contributory negligence as 
3 oo defeat his action was a mixed question of law and fact with 
5 = x ‘whether under all the circumstances the accident was caused 
= the fault of the defendant, or whether his own negligence s0 
} e defeat his suit. 


a o ndss NEGLIGENCE OF DEFENDANT. 
1 of defendant is conceded in the instructions of 


7 
the Circuit Judge. It was gross and culpable: \ First, in having 
such a trap as was at this depot into which it invited persons, and 
to which they. must go, for the transaction of all business with 
defendant at this station: Second, in running a freight train, 
with disordered and inefficient brakes, at high speed tortuously 
within a foot of it where the first step of a person returning from 
the depot to the platſorm by the only exit, would bring him 
into collision with it and endanger life. 


NO CONTRIBUTORY NEGLIGENCE. 


But the Circuit Judge decided that plaintiff was guilty of such 
contributory negligence that he could not recover, even on his 
own showing. Such is the effect of the language “facts shown in 

“evidence and not controverted.” 


The question then is, conceding plaintiffs position is his action 
necessarily defeated by law? 

What are the facts? 

The evidence, including that offered and improperly rejected 
by the Court, show for plaintiff the following facts relating to 
contributory the question of negligence: 

FACTS. 

Plaintiff, on invitation of the Defendant on business with it, 
was necessarily in and about its depot, the exit from which was 
dangerous by reason of its faulty construction and location. _ 


Having finished his business there he was, about leaving the 1 


he mast cross atthe West end of the depot by the ee 2 
between it and the receiving platſorm. 1 


A freight train of defendant running recklessly at 2 2 1 


(Transcript p. 12), was eset on down. gradatn, 3 


8 
caution of all trains by the extraordinary hazard of the surround- 
ings. (Transcript p.p. 30, 32, 37, 47). 
Plaintiff did not know of the approach of the train and could 
‘mot see it because of the depot walls and cars in the depot. 


Transcript p.p., 11, 31, 32). till he passed the corner of the depot, 
and there the train struck him directly he stepped out. 


Because of the noise.of the mills near by, and of the trucks and 
machinery in the depot, he could not hear or distinguish the rum- 
bling ot the approaching train, and no whistle or bell was audible. 
(Transcript pp. 32, 37. 45)- 

He walked rapidly, as was his habit, toward the crossing look- 
ing toward the west, where only he could see, and listening as he 
went. . eonger was han qua there andiite or 
visible to him. (Tr. pp. 22). 

The first step that he took past the corner—the very first instant 
that he might see the approaching train—it dashed against him as 
he stepped on to the track from behind the wall; he shrank back, 
tried to escape the collision, but too late. He was struck with 
terrible force by the projecting cross-beam, knocked backwards 
under the platform and injured for life. 

Was he in fault? Condemned by the law? Without benefit of 
jury? Were not all the circumstau:s such as rather to call for 
the common sense of a jury to say whether such conduct in such 
a place and at such a time was contributory negligence? 

RULES OF LAW. 

Wherein was his negligence? That he did not stop and listen? 


He did “look and listen,” and could neither see nor hear the 
Be danger—through no fault of his, but solely of the defendant. He 
a was not bound to see or hear what was then and there ordinarily 
<< invisible and inaudible. 
d lie did not “stop.” Herein only, if at all, was he guilty of 
l= 1 there 2 , positive arbitrary, invariable command of the law that 
3 ah fo approaching a railroad crossing, no matter under what 


9 
circumstances, must stop before passing over or he will be preciu- 
ded from recovering for any injury sustained in crossing? 

| There is a general rule that one approaching a crossing with a 
! vehicle should come to a halt. But this is founded upon the rea- 
son that in so doing he stops the noise of his own conveyance s0 


that he may better hear an approaching train; and this even has . 
been declared fruitless trouble in many cases. 


Duffy vs Chicago R. R., Co., 32 Wis. 269. 
Leavenworth R. R., Co., ws Rice 10 Kan. 426. | 
And accordingly it has been ruled that when the train was 
coming from a direction where with ordinary care it could not be 
seen, or under such circumstances as that its rumbling could not 
: be heard. and there was no bell or whistle sounded, failure to stop 
was not contributory negligence. 
Chicago R. R., Co., vs Lee 87, III. 454. 
Davis vs N. V. R. R., Co., 47 N. V. 400. ‘ 
Indeed there is no stop rules in the law for the re ap- 
proaching a railroad crossing. 
’ Garland es.C. & N. W. N R. Co., 8 Ill. App. 571. 
Dolan vs Del. Can. Co., 71 N. V. 285. 
Kellogg vs N. V. C. R. Co., 79 N. V. 72. 


He must use his senses of sight and hearing. But if: using = 
these with ordinary care he is prevented from seeing or hearing ~~ 
without fault on his part, and specially by the fault of the Defend-  - 
ant in the dangerous construction of its depot and the running 
its train unlawfully, and is struck the moment he coe %% e 
8 place of vision, his failure to stop sooner will not bar his recovery. <7 
| He is not bound to anticipate negligence of Defendant, but hes 
| a right to presume that it will give statutory signals and not run 4 
at unlawful speed. . dg 

Faber, vs. St. P. R. Co., 29 Minn. 465. 

Strong, vs. S. & P. R. Co., 6 Cal. 326. 


Bunting, vs. C. R. R. C., 14, Nev. 351. 


" a ee 


10 
Richardson, vs. N. V. R, 45 N. V. 846. 
Brown, vs. Lynn. 31 Ps. St. 510. 
For defendant may not impute to Plaintiff a want of care or 
vigilance which has been caused by its own negligence. 
Penn. R. Co., vs. Ogier, 35 Pa. St. 60. 
Ernst, vs. Hudson R. Co., 35 N. V. 28. 


Chicago R. Co., vs. Triplett, 38 Ill. 482. 

The rule, in regard to the jury trial, founded in reason, and re- 
. cognized by this Court, is: Whether the facts be disputed or 
undisputed, if different minds may honestly draw different con- 
clusions from them, the case must be left to the jury. 

Sioux City R. R. Co. vs. Stout; 17 Wall, 664. 

And when the circumstances are complicated, and the Defend- 
ant is confessedly guilty of gross negligence in many ways, all 
contributing directly to the injury, and the common knowledge 
and experience of mankind does not, without doubt or hesitation, 
at once condemn the Plaintiff as the author of his own misfortune, 
the Court should, under proper instructions, take the judgment of 


a jury upon the question whether the Plaintiff was, under all cir- 


cumstances, guilty of such contributory negligence as precluded 
him from all redress for the palpable and confessed wrong of the 
Defendant. 


_ Bilbee os. London R’y Co.; 18 C. B. (N. S.), 584. 
Dublin R'y Co. vs. Slattery IL. R. 3 App. Cas., 1155. 
Fernandes vs. Sacramento R’y Co. 52 Cal., 45. 

Tyler os. N. V. R. R. Co. 137 Mass., 238. 

Craig vs. N. V. R. R. Co. 118 Mass., 431. 
_ Gaynor vs. Old Colony R. R. Co. 100 Mass., 208. 


uohsson os. Hudson R. R. Co. 20 N. V. 65. 


Heeroſt u. Lake Shore R. R. Co. 64 N. v., 636. 
Doerr. Chicago R’y Co. 61 Wis., 457. 


11 
For these errors of the trial judge: 
I Rejecting competent and important evidence duly offered by 
Plaintiff: 
2. Declaring this action not within the purview of the Tenses- 
see Statute; 


3 Adjudging Plaintiff guilty of such contributory negligence 
as defeated his suit; aes | 


Thus denying to Plaintiff, the right of trial by jury, : 


Plaintiff asks a reversal and a remand of his case with instruc-. 
tions to grant a new trial. | 


HENRY H. INGERSOLL, 
Counsel for Plaintiff in Evver. 


SUPPLEMENTAL BRIEF. 


On Motion to Dismiss Writ of Error. 


— ᷓꝓT—22—ͤßé— 


The motion should be disallowed because of delay in making it. 


The Transcript was lodged with Clerk of this Court during the 
first week of October, 1884, with a cost. bond in the penalty of 
$500, approved by the Circuit Judge, granting the writ of error 
and issuing the citation (Transcript pp. 48-9), which counsel for 
Plaintiff supposed sufficient to ensure filing Transcript and docket- 
ing case. Jurisdiction was thus kept alive, and when counsel was 
informed by the Clerk of the necessity, in addition to the cost 
bond, of a fee bond to him, the same was given. The delay was 
unintentional and through inadvertance (see statements of Clerk 
and Counsel), and a new suit of error is now barred. 


Hewitt 28. Filbert, 116 U. S., is not a precedent for this case. 
It is controlled rather by Edwards 7s. U. S., 102 U. S., p. 575. 
which is on all-fours with the case at bar. 

HENRY H. INGERSOLL, 
Counsel for Piaintiff. 
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eee %%%» „» The signal for Jones- 
EGOS Sher ad to eppennshe. There was a call for brakes, 
fe . “the first at the saw-mill and the second time at the grist-mill. 
* I saw Dr. Jones when he was apparently running and just 
E. “as he ran into the engine; they made a collision; they both met; it 
ee “‘was just as perfect a collision as ever you ] w. Dr. Jones 
dend the engine reached that point at the same time, the same instant. 
a e The engine couldn’t have stopped after 
=~ “he‘appeared any more than you could stop lightning. * ** * I com- 
| 4 ““menced ringing the bell at the bridge, up at the saw-mill. I can state 
g, pocttively:ithat I ‘rang tho bell from there until he was‘ struck.” 
n 
* Weaver: “I ‘saw the train coming in. **** They blew 
r and again at the eressing, and the bell was 
f { Finging when it passed me. * * * * It didn't mise ringing that day. eh 
| 4 (Trans, pp. 42 and g). 


Deore: Jones helped me to load the evaporators. He left 


55 ee 1 
tel him it would be some time before I could get out of there. He 
a Than I will go down and you can come as soon as you can.’ 
— —— He 
ed it up and struck a trot, and ran through the depot with it. 
4 eee lein whistle two or three times.as it approached. I 
2 Ait blow the signal, and it blew on brakes two or three times. 

0 sor oe ae 

"wes coming. We talked about it—he'and L I am sure he knew the 

‘ein was coming. If he wasn’t: deaf, he heard the train. I don't 


he was deaf. * tO 
| tha tenin waa right there, judging from the noise, the ringing of the 
™ bell. a . the whistle.” (Trans, p. 44). 

Lee mene Mr. Jones came out of the 
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Yt stop at an till the engine hit him. Is didn’t 
oe EY * was pee from the 
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enn that he didn’t try to look, nor attempt to listen;' 
‘have had and, as a matter of fact, did have, no posgible d 
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“against the engine. I saw him run down the steps; l 
“ against the train; | ee ing 
“ into the train.” (Trans., pp: 45 and 46). 1 
Themes Beard: “I saw the engine srika him. *** . Ko gue: 
“ running out and made three or four jumps, as well as I * 2 
“ing off the platform down on the steps and then to the aid Lr 
“and then between the platform and the wall, and just as | et 
“ there the pilot beam of the engine hit him. * © © © flag 


rs 2 
N. 
2 


ef taking another step when he was struck.” (, 46) 1 


le Cunningham: “I saw the socident. ***** 1 
Eben 
(Trans, p. 46). 

„ nee: l de S n e ; 

depot between a fast walk and a trot, and he cleared a trots —— 4 

“steps, and when he got onto the railroad he and the nee 


“ia bun Inte tho dashed ae ee eee tae 
“the Gala thind tie Notre tetas ace J 


de train whistle before it came to the depot ; as the 
“me the bell was ringing.” (Trans., pp. 46 and 47). 
L Gugenhoimer: “I caw the accident. * „ * © 8 
“very fast. When he got to the window he trotied down the @ * 
(Trans., p. 47). 
In view of the facta, so fally shown in the foregoing eres . 
the testimony of every witness who saw the accident, or the at 
ing train (except . 
exceptions to the Court’s action, upon which errors: are assigned, 0 
not well taken. ; “a 
1 


I. 3 _ 
The plaintiff himself having sworn that he did not leek to thé daily 
e 
— —— 
practically immaterial what noises were going on in the depot, fee 


mind on other things, and, therefore, the noises in o 


the accident. They wore immaterial; and the Court 1 
and plaintiff has no just ground of complaint:; 


Ao! We iy 72 


¢ heey ve" A. n 


„ ee 2 8 e e 5 


W. c. JONES V8. BAST TENN., VA. & GA. RAILROAD CO. 


« 
* 
‘ * 
24 ; = . 
* — * 
0 


jury 

tor 
— ot this Court being that when the evidence given at 1 
FFP |. ome 
from it; 4 inouficiont to support a verdict for the plaintiff, co that such fore 
SER ek ae wth te Ort a ee call 
dub the case to the jury, but may direct a verdict for the defendant ; 2 
— cubenitted that there was no error in the action of the : 3 
coden in instructing a verdict for defendant in error in this case. 1 
| 1. As to the Tennessee statute: So far as plsintiff’s rights were con- , a 


B corned, it could make no diffrence whether the Court charged the , 8. 
an that the statute had no application, or that under the proof the ‘ 
un for defendant; the result would be the same. — 
r the two eub-sections quoted in appellant's brief, is ; 
[.., own to have been fully complied with In the first sub-scction 
Woted the provision is that “ the bell or whistle must be sounded,” 40. 

* ‘chown, almost tos certainty, thet after the white wae eounded 


. 2 


Fe FETT 


Aue before it had sounded the last time, the bell was ringing and : 
i. mtinved to ring continuously until after Jones was struck. 

a 4 4 to the second sub-section quoted, it is shown indisputably, both 
15 el 
eat. suddenly from behind an obstruction and appeared 
N a the track simultaneously with the engine, at the point of collis- 
pa; and that it was physically impossible to have done anything 
‘whate after he was seen and before he was struck. 

2 Under such 6 state of facts the statute does not apply, because, as 
VWWWWGGGGGGGG00C0CC00— ene et aequtend. 


R. R. Co. vs. Swaney, 5 Lea, 119. q 


nates othe Conta exon, therfore, in saying thet the 
one =the satate was concerned; and this, it is insisted, was 
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. — 
for the plaintiff. 3 

The jury would not have been justified in rendering a verdict in 
favor of the plaintiff, even if the statute did apply. The error, there- 
fore, if any, is harmless, and has done plaintiff no injury. If techni- 
cally correct (which is not conceded), it is without merit. 

2. As to the other view of the caso—that is, common law liability, if 
- any—no argument is necessary to show the correctness of the Court's « 
action in directing a verdict for defendant in error. — 
to cite Schofield vs. Chicage and St. Paul Raliway Company, oa 


“es ad 
A. 


8., 615, ot veg., and the decisions there cited, as conclusive of this cass, 
See also Am. and Eng. Encyel. ef Law, Vol. 4, p. 783—Note 1. 3 
Without stopping to enquire whether the great display of N 
decisions in Appellant’s brief, are well cited to the propositions state 
i 1s « enflclent reply thes those docilons see, ot best, sething anaes I 
than persuasive authority in r 
one. Where the question is closed by decisions of this Court, 
rr 
tion of State decisions is, we respectfully submit, entirely i 1 


Chleage ve. ae, Gnd Black, 418. 


WM. M. BAXTER, 
Atty. for Deft. in Error. 
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MOTION TO DISMISS WRIT OF ERROR. 5 


The Defendant in Error moves the Court to dismies the writ 


— 


f error in this cause, upon the ground that same was filed . 


ie 


eue notice to Defendant in Error that is required by law, the ; 


w. c. JONES VS. u. T., VA. & GA. RB. Co. 


STATEMENT. 
This was an action at law in the Circuit Court of Washington 
, Tennessee, for personal injuries. Under the act March 
1875, the case-was removed into Circuit Court of the United 


* , Pies „ * N 


un a verdict and judgment for the Defendant in Error. 


: The judgment was rendered July 26th, 1884. (See Tran- 


p. 29.) 
5 The writ of error was sued out shortly thereafter, the citation 
deins dated and served September 18th, 1884, and returnable to 


„ * 


5 


une October Term (1884) of this Court. 
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(See Transcript, p. 48.) 
Tue Clerk's certificate to the ‘Transcript is dated September 
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os 


w. e. JONES VB. 1. v., va. & GA. 


w. c. JONES, Af ix Error, 
N. 
EAST TENNESSEE, VIRGINIA 
amp GEORGIA RAILROAD 
COMPANY. 


H. H. INGERSOLL, 
Attooney for Plaintiff in Err. 
You are hereby notified that on Monday, the 22d day of 
October, 1888, the Defendant in Error will move the Court in the 
above cause to dismiss the Writ of Error herein, upon the ground 


set out in the motion and brief, copies of which are hereto at- 


WM. M. BAXTER, 
Attorney for Defendant in Evvor. 


upreme Court of the Anited States. 
OCTOBER TERM, 1868. 


No. 58. 


W. C. JONES, Pram m Error, 


THE EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. 


Affidavit of Henry H. Ingersoll. 
Srate or Tune, Knox County: 


This day personally appeared before me, John W. Green, 
a notary public within and for said county and State, Henry 
H. Ingersoll, who, being duly sworn by me, did depose and 
say: 

That he is counsel of record for the plaintiff in error in 
the case of W. C. Jones vs. East Tennessee, Virginia and 
Georgia Railroad Company, now pending in the Supreme 
Court of the United States on error to the circuit court for 
the eastern district of Tennessee, No. 58, October term, 1888; 
that the transcript, certified on the 29th September, 1884, 
was written a week thereafter, sent to the office of the clerk 
of said Supreme Court, and, he believes, was duly received 


by said clerk and lodged in his office on the 5th day of Oc- 
tober, 1884; that affiant supposed that the same had been 
duly filed and docketed upon the bond for costs 

by the circuit judge for- that . 

that when, i 


Clent to cause the record to be filed and the ease docketed 
Heyny H. Inazrsozz, 


Subsoribed and sworn to before me this 10th day of O 
ber, A. D. 1888. 


(seat) Ina W. dans, 
Notary Public. 


2 


by said clerk and lodged in his office on the 5th day of Oc- 
tober, 1884; that affiant supposed that the same had been 
duly filed and docketed upon the bond for costs approved 
by the circuit judge for that purpose (see transcript, p. 48); 
that when, in 1885, the clerk of the Supreme Court notified 
him that another bond would be necessary, he caused the 
bond to be executed to the clerk in September, 1885, where- 
upon the transcript was filed. Affiant further states that 
the omission to give the fee bond to the clerk at time of 
lodging the transcript with him was caused not by any wish 
to delay due prosecution. of the suit, but by affiant’s igno- 
rance of the fact that a cost bond approved by the circuit 
judge issuing the citation on the writ of error was not suffi- 
cient to cause the record to be filed and the case docketed. 
Hewsry H. INGERsott. 


Subscribed and sworn to before me this 10th day of Octo- 
ber, A. D. 1888. 


[SEAL. ] Jxo. W. GREEN, 
Notary Public. 
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-IN ERROR TO THE CIROUIT COURT OF THE UNITED STATES 
THE MIDDLE DISTRICT OF ALABAMA. | 
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in the United States Circuit Court for the Middle District of Ala- 
ce . bama. May Term, 1885. : 
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And ‘now come the defendant & files the following pleas, in short 


dy consent: : | 
— 1. For answer to each count of said complaint the de- 
17 fendant denies each allegation contained therein and pleads 
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80 E. T. Allen, president. : W. Lb. G. Allen, sec’y. 
All remittances must be made in New York or St. Louis exchange: 
: Sr. Louis, Mo., Nov. 13, 1883. 
Mr. Ig. Pollak, Montgomery, Ala., wo of the Brush Electric As- 
sociation. ce, No. Market street. : 
Terms cash. 
83. 0 
Oct. 25. 30 #11 lamps 60————. ---....-----..----- 1,800 
33 ———AKA„⸗„————ö—C 360 
—3 — — ä ü 100 
„ e r nn. 120 
Nov. 2. 148 dynamo .-....---...-..... ....-..----.---- 3,600 
„„ 200 
6,180 
Duplicate. 


| This is the card rates referred to in the foregoing agreement, and 


to be attached thereto. 
IGNATIUS POLLAK. 
A. H. REECE, 
3 Agent Brush Electric Association. 
$1 * Exureit No. 2. 
| MontToomery, ALA., Oct. 4th, 1884. 
To the honorable city council. 


GentLemEN: As io the contract between the city of Montgomery 
& myself for 23 electric lights for street purposes will expire on 
November next, I ly petition your honorable body that if 
it should be your re to renew the contract or take any addi- 
tional number of lights that you will act promptly in reference to 
the same. Having incurred very heavy expense in bringing extra 
machinery here and having to pay a heavy rental for the additional 
dynamo required for the city purposes, it es absolutely neces- 
sary that your decision should be rendered as early as possible, so 
that in the event of your declension to renew the contract. 1 may be 
able to take down, pack, & deliver the machinery at Cleveland, 
— within the time stipulated with the parent company of the 


Very respectfully, IGNATIUS POLLAK. 
32 Exhibit No. 2 Continued. 


At a meeting of the city council of Montgomery, held on Oct. 6th, 
1884, Alderman Thos. G. Jones moved that the communications of 
Pollak & Co. & the Montgomery Gas Lt. Co. be referred to the gas 


a dommittoe with instructions to report as early as practicable. 
5 Adopted. 
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At a meeting of the city council of Montgomery, held’ Nov. 8d, 
1884, Alderman Hannon, from the committee on gas, recommended 
that the contract with Pollak & Co. to furnish the city with 28 elec- . 


tric lights be renewed for one year. 


On motion, the recommendation was adopted. 


At a meeting of the city council of Montgomery, held Jan’y 19th, 
1885, Alderman Wiley moved that, renewing the contract the 
electric It., the mayor is authorized & instructed to make the con- 
tract with the Brush Electric Lt. & Power Co. 


Adopted. 
33 Exninrr No. 3. 
(Copy.) 
E. T. Allen, president. W. Lb. G. Allen, sec’y. 


Tue Bnusn Evectric Association, 
No. 404 Marxst Srrest, Sr. Louis, December 18, 84. 
Mr. I. Pollak, Montgomery, Ala. : 

Dear Sir: It has been impossible for Mr. Reece to visit Mont- 
gomery on account of press of business otherwheres. carry 
out the terms of the contract and it will be satisfactory to us. Either 
pay for goods at list price or return them to Cleveland, freight paid, 
and pay all expenses of irs after they have been received at 
Cleveland ; also pay us the 12 per cent. interest as a rental on same 
for one year. These were the terms of the contract as we understood 
them, either that you should pay for the apparatus as per bill ren- 
dered or deliver same to nd, freight paid, and pay all repairs 
on the — — us 12 per cent. interest on the price 
of the pe We, of course, do not like to have goods returned, 
and would prefer that you should purchase them, as we like to have 

the apparatus continue in business, but it is at your own 
34 option whichever way you do, and we shall expect the con- 
tract carried out to the letter. The contract was drawn up by 
eminent attorneys of your city, and, if necessary, we shall send it to 
them and see that it is carried out. 
lly, W. LB. G. ALLEN, Seet’y. 


Exuusit No. 4. 


(Copy.) 
E. T. Allen, president. * W. Lb. G. Allen, sec’y. 
. Tun Bnosn Exvecrric Association, 
No. 404 Marker Srruszr, Sr. Louis, December 27, 84. 
I. Pollak, Montgomery, Ala. : 

On further examination of your contract we think you are not 
—— to 1 ion of — — appara ae — re- 
ceived your lighting contract wi city are upon y- 
for the — 1— papers to our attorneys with — 


to require performance of contract as above. 
BRUSH ELECTRIC ASSOCIATION. 
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35 f ExnInTr No. 5. 


21 Wooster St., New York. 
Poliak & Co., wholesale dry goods. 


MontToomERY, ALA., Dec. 1st, 1884. 
Brush Electrie Association, 404 Market St., St. Louis, Mo. 


GENTLEMEN: When your Mr. Reece was here there were so man 
demands on our time that we were unable to confer with him defi- 
nitely about the dynamo. We now write to ascertain from you at 
what price you would rent us the dynamo for another year. 

At what price would you sell us the dynamo, and what would you 
allow us for the dynamo we purchased from you in case we made 
purchase of the dynamo we rented from you 

If neither of these propositions are acceptable to you where do 
you wish us to deliver the 2 — which we have rented from you ? 

8 — reply will oblige, 


\ 


ours truly, POLLAK & CO. 
36 ExRInTr No. 6. 
Night Rate Message. 
Postal Telegraph and Cable Co. 


The rules of this company require that all messages received for 
transmission shall be written on the blanks of the company under 
and subject to the conditions printed thereon, which conditions have 
been agreed to by the sender of the following message. 

HENRY CUMMINS, Ger! i 
en ! Manager. 
GEO. R. WILLIAMSON, Sec’y. 


201.—8.16 a. m. 

I. C. H. Co. Ms. 15, paid, nite. 
Dated Montgomery, Ala., 12, 1884. 
Received at ——. 


To Brush Elec. Ass'n, 404 Market St., St. Louis: 
Please answer our letter of first, or let us know where we shall 


ship dynamo. 
POLLAK & CO. 
Read the notice at the top. : 
_ Night rate, 15 cents for 20 words and 10 cents for each additional 
10 words or less. 
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Exnmrr No. 7. 
Sr. Louis, Mo., Dee. 12th, 1884. 
Mr. I. Pollak, Montgomery, Ala. 15 


Dear Sir: Yours of the Ist inst. duly received. In reply will 
say we have instructed our Mr. Reece to call on you for consultation 
and settlement. 


Respectfully, 


THE BRUSH ELECTRIC ASSOCIATION. 


37 Exursit No. 8. 


21 Wooster St., New York. 
Pollak & Co., wholesale dry goods. 


Monteomery, ALA., Dee. 22, 1884. 
Brush Electric Association, 404 Market street, St. Louis, Mo. 


Dear Sms: ‘On 1st Dec. we wrote you in reference to terms for 
rerenting your dynamo, &c., and asking you, in event of your non - 
compliance with our different propositions for renting for another 
year, that you would advise us at once where we should ship the 
dynamo, as your Mr. Reece has stated to us you would probably 
want it shipped to New Orleans. After waiting for 11 days with- 
out reply we wired you on 12th inst. asking you to let us know 
where we should ship the dynamo. We recd no reply to our tele- 
gram, but on 15th inst. we rec’d your favor 12th stating “ you had 
instructed your Mr. Reece to call on us for consultation and settle- 
ment.” 

We have waited patiently for his coming, but regret that ap to 

this time he has not reached here; but for your letter of 12th 
38 we shou-d — had machinery packed for delivery in Cleveland 

by Ist January, although when Mr. Reece was last here he 
stated to us that you might want the dynamo at N. O. a 
and promised to notify us in ample time if you conclu other- 
wise, which, we regret to admit, has not been done. Now, as Ist 
Jan’y is close at hand, we are still left in unpleasant uncertainty as 
to your wishes. It is certainly our earnest wish and 1 
fairly and promptly with you and to comply strictly with every 
stipulation of our contract, and we trust and believe that your 
silence, as well as the absence of Mr. Reece, are unintentional or una- 
voidable. We would like to have this matter promptly settled to 
our mutual interest aud satisfaction, aud, if agreeable to you, to send 
an agent here a for “consultation and settlement,” as 
su by you. We will defray his expenses here and return, 
and he can also receive machinery and see that it is in good order. 
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We also avail ourselves of this opportunity to inquire if you could 

recommend us an efficient and reliable party to take charge of the 
works here, as we contemplate making some changes in the force 
here. Your prompt reply will oblige, 

Yours truly, POLLAK & CO. 


39 Writ of Error. 
Unitep States OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the middle district of 
Alabama, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a e which is in the said circuit court before you, 
between The Brush Electric Association of St. Louis, a corporation 
— organized and created under the laws of Missouri, plaintiff, 
and Ignatius Pollak, defendant, a manifest error hath happened, to 
the great damage of the said Ignatius Pollak, defendant, as aforesaid, 
as by his complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice 
done to the ies aforesaid in this behalf, de command you if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 

ings concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 

ington on the second Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and pro- 
40 ceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 

States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 

Supreme Court, the 6th day of August, in the year of our Lord one 

thousand eight hundred and eighty-five. 

DLsxal.] J. W. DIMMICK, 
Clerk of the Circuit Court of the United States 
for the Middle District of Alabama. 


Allowed by— ~ 
JO BRUCE, Judge. 


Filed Aug. 6, A. D. 1885. 
J. W. DIMMICK, Clerk. 


41 Bond. 

Know all men by these presents that we, Ignatius Pollak, H. C. 
and David Fleming, are held and firmly bound unto The 
Electric Association of St. Louis, a corporation duly organ- 
existing under the laws of the State of Missouri, in the full 


sum of thirteen thousand dollars, to be paid to the said The 
Electric Association of St. Louis, its certain attorney, execu- 


2 


es 


tors, administrators, or assigns; to which payment, well and truly to 
be made, we bind ourselves, our heirs, — administrators, 
jointly and severally, by these presents. 
ci with our seals and dated this 6th day of August, in tho 
year of our Lord one thousand eight hundred and eighty-five. 
Whereas lately ata regular term of the circuit court of the United 

States for the middle ct of Alabama, in a suit — in 
said court between The Brush Electric Association of St. cor- 
poration as aforesaid, as plaintiff, and Ignatius Pollak, as defendant, 
a judgment was rendered against the said Ignatius Pollak for the 
sum of sixty-four hundred & fifty-eight We ollars, and the said Ig- 
natius Pollak having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said court to reverse the said 

ment in the aforesaid suit, and a citation directed to the sald 
42 The Brush Electric Association of St. Louis, citing and ad- 

monishing it to be and at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 


Now, the condition of the above obligation is such that if the said 
Ignatius Pollak shall prosecute his said writ of error to effect and 


answer all damages and costs if he fail to make his plea good, then 


the above obligation to be void; else to remain in full force and 


virtue. 
IGNATIUS POLLAK, 
By S. M. LEVIN, Aé’y. SEAL. 
H. C. MOSES. SEAL. 
DAVID FLEMING. SEAL. 


Sealed and delivered in presence of— 
S. M. LEVIN. 


Approved by— 
JOHN BRUCE, Judge. 


Filed the 6th day of August, A. D. 1885. 
J. W. DIMMICK, Clerk. 


Gua 


The United States of America to The Brush Electric Association of 
St. Louis, a corporation duly organized and existing under the 
laws of the State of Missouri, Greeting : 

You are hereby cited and admonished to be and a at 

43 a Supreme Court of the United States to be holden at Wash- 

ington on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the United 

States for the middle district of Alabama, wherein Ignatius Pollak 

it Loy there be, why the jadguoent rendered egaing: the eaid Pidg 

if an re be, w e ju t ren inst i A 

in a: a as in the Yd writ of error — should not be cor- 

— 4 — why speedy justice should not be done to the parties in 
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Witness the Honorable John Bruce, one of the judges of the cir- 
cuit court of the United States, this 6th day of August, in the year 
of our Lord one thousand eight hundred and 4 — 

JOHN BRUCE, Judge. 


On this sixth day of August, in the year of our Lord one thou- 
sand eight hundred and eighty-five, personally appeared R. H. Som- 
merville, deputy U. S. mar., before me and makes oath that he de- 
livered a true copy of the within citation to A. T. London, of the firm 
of Troy, London & Tompkins, attorneys of record for the Brush 
Electric Association of St. Louis, in the city of Montgomery, Ala., on 
the sixth day of August, 1885. , 
R. H. SOMMERVILLE, 
Deputy U. & Marshal. 


44 : — to and subscribed the 6th day of August, A. D. 


RENJ. P. SEALS, 
Dep. Clerk U & Cir. Court, Mid. Dist. of Ala. 


Middle District of Alabama, 


I, J. W. Dimmick, clerk of the circuit court of the United States 
for the middle district of Alabama, hereby certify that the foregoin 
pages, numbered form one to forty-four, inclusive, contain a full, 
true, and — — transcript of the record and a had in 

12 


45 Unirep Sra rns or AMERICA, } as 


a case lately depending in said court, wherein rush Electric 
Association of St. Louis, Missouri, was plaintiff and Ignatius Pollak, 
defendant, as fully and completely as the same appear of record and 


on file in my office as such clerk. 
In testimony whereof I have hereunto set my hand and caused 


the seal of said court to be affixed, at Montgomery, in said district, 
this 5th day of September, in the year of our Lord one thousand 
eight hundred and eighty-five. 
[Seal of the United States Circuit Court, Middle District of Alabama.] 
J. W. DIMMICK, 
Clerk U. S. Oircuit Court, Mid. Dist. of Alabama. 


Endorsed on cover: M. Alabama C. C. U.S. No. 302. Ignatius 
Pollak, plaintiff in error, vs. The Brush Electric Association of St. 


Louis. Filed September 22, 1885. 


20 I, POLLAK VS. BRUSH ELECTRIC ASSOCIATION OF ST. LOUIS. 


Witness the Honorable John Bruce, one of the judges of the cir- 
cuit court of the United States, this 6th day of August, in the year 
of our Lord one thousand eight hundred and 4 

JOHN BRUCE, Judge. 


On this sixth day of August, in the year of our Lord one thou- 
sand eight hundred and eighty-five, personally appeared R. II. Som- 
merville, deputy U. S. mar., before me and makes oath that he de- 
livered a true copy of the within citation to A. T. London, of the firm 
of Troy, London & Tompkins, attorneys of record for the Brush 
Electric Association of St. Louis, in the city of Montgomery, Ala., on 


the sixth day of August, 1885. 
R. H. SOMMERVILLE, 
Deputy U. S. Marshal. 


44 Sworn to and subscribed the 6th day of August, A. D. 


1885. 
BENJ. P. SEALS, 
Dep. Clerk U. S. Cir. Court, Mid. Dist. of Ala. 
45 Uwitep Srates or AMERICA, 3 


Middle District of Alabama, * 


I, J. W. Dimmick, clerk of the circuit court of the United States 
for the middle district of Alabama, hereby certify that the foregoin 
pages, numbered form one to forty-four, inclusive, contain a full 
true, and complete transcript of the record and proceedings had in 
a case lately depending in said court, wherein The Brush Electric 
Association of St. Louis, Missouri, was plaintiff and Ignatius Pollak, 
defendant, as fully and completely as the same appear of record and 
on file in my office as such clerk. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Montgomery, in said district, 
this 5th day of September, in the year of our Lord one thousand 
eight hundred and eighty-five. / 

[Seal of the United States Circuit Court, Middle District of Alabama. ]} 


J. W. DIMMICK, 
Clerk U. S. Circuit Court, Mid. Dist. of Alabama. 


Endorsed on cover: M. Alabama C. C. U.S. No. 302. Ignatius 
Pollak, plaintiff in error, vs. The Brush Electric Association of St. 
Louis. Filed September 22, 1885. 
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In Error to the Oe Oourt of the United States . 


Middle District of Alabame. 
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* 
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1888, which said several sums of money, with the interest 
» thereon, are now due. * 
“The plaintiff claims of the defendant the further sum 
_ of seven thousand dollars for the breach of an agreement 
Ebene into by him on, to wit, the 13th day of November, 
158 in substance as follows, to-wit: In order to enables 
‘the defendant to carry out an agreement before that time 
made between said defendant and the city council of Mont- 
ss ET to Nght the einecte of the city of Montgomery with 
=. @lectric lights, the plaintiff agreed to furniah to the defend- 
. : ant one number 8 dynamo electric machine, one automatic 
5 dal for said machine, and forty aro lamps of two thousand 

« \@andle power each, of different styles, for which the defend- 
unt agreed to pay the plaintiff as rental therefor for one 
rene 
n mad by a certain card rate. attached to said agreement, 
1— was agreed should be a part 
„ tereof. The said card rate so attached and made a part 


pre ~/ ‘oF anid agreement is in substance as follows, to-wit : 4 

5 r. Lours, Mo., Nov. 13, 1883. | 
* 25 eee 1,800 a 
8 6 2 3 1 P 860 7 ö . 
N : ed } 2 = : 2 * AWA ˙ „ g 100 

3 bert 2 60 ae 66 OO... .. .. ... 120 3 
98 othe mes | “ i “orgs ——— H Wꝶꝶ 4 2 200 


m that hy d agreement it wasagreed 


to-wit, six thousand one hundred eighty dollars dheulite ©; 
the cost of ‘said dynamo machine, dial, and e pia eS 
“And plaintiff avers that —— jhe | ; 
plaintiff did deliver to the anid defendant: the-anid aembep * 
8 dynamo electric machine, one aatoinatic dial, and forty.ase. 
lamps of two thousand candle power each, of different styles; 
an coh at tn eae ent 20: 
machine, dial, and lamps were received, and 
used by the defendant in carrying out his’ ald domes 
the said the city: coundil of: Montgomery.) . 1 
. over tat a he wa ma 5 


nnn re ae 

with the city oonne of Montgomery for lighting, th 

of the city of Montgomery, Alabama, with elects! 

“And the plait fri ree shat tha 

—— ꝙ 2 

That in case the city coundl.of Montgomery's 

clude to adopt the: Brush electric light forthe 4 

ing of the streets of the said city of Montgomery, A 

after the expiration of the present e 

and Company and the eite council of 

said defendant would pay to the pa shy th 

January, 1885, the cost of said machinery; dis 

as fixed and ascertained by nad dnn rate ther 

‘bat should not pay d rental of eee 3 

zr Ry cai 

of six thousand one hundred eighty d- . 

. And plaintift farther avers ‘that after. 

the said coutract between said ' Pollack ‘and '¢ 

said city council of’ Montieren de end e 
Cid aiog hn ni —— 

fatare lighting of the streets of the said of 

Alabama: wherefore ang. by virtue: of enid: s | 

anid defendant, to-wit, om the ist day of d 


4 


eame liable and promised to pay the plaintiff the eaid sum 
of six thousand one hundred eighty dollars, but, though 
requested so to do, the defendant has failed and refused to 
pay the same or any part thereof to the plaintiff. 

“Troy, Tompxins & Lowpor, 


pyro Attys.” 


ae In that suit, the plaintiff in error duly filed ‘four several 
a pleas, in short, by consent, as follows : 

“1. For answer to each count of said complaint the de- 
ae  fendant denies each allegation contained therein and pleads 
7 . For a farther answer to the last count of said com- 
plaint the defendant says that there has been no breach of 
- the agreement first mentioned in this count, and for the 
treach of which the plaintiff seeks a recovery in and by this 
evant; that the defendant has not violated or broken said 
last-mentioned agreement, and that he has never become 
liable or promised to pay the plaintiff the eaid sum of six 
mond one hundred and eighty dollars mentioned in said 
lad count, or any part thereof, or any sum of money. what- 
det, and that the city council of Montgomery mentioned 
én enid last count, after the expiration of the said contract 
desen said city council and Pollak & Oompany, which was 
e in 1683 and is mentioned in said last count, never did 
S gdopt the eld Brush electric light for the future lighting of 


= (Oe: the streets of the sald city of Montgomery, and that 
* p6.the commencement of this suit no such contract as that 
- Meat herein above mentioned hed over been made 
das For a farther answer to each count of said complaint 

< (dhedefendant cays that the plaintiff has no right of recov- 
:.jaty mnderany of said counts unos; be can derive such: right 

& „ agreement first mentioned in said last count of 


A ee 
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eaid complaint; snd to each count of sald complaint the 
defendant, in short, by consent, here repeats and pleads the 5 
tained and set furth in his foregoing plea numbered 2 Be 

44. ee eee een Inst eee 3 
plaint the defendant denies each breach of the agreement 
first mentioned in that count, alleged jn that count, and = 


defendant says that he has not Sram | = 
mentioned agreement in manner and form as EL 4 


last count of said complaint. . ch al 
“RIOR & WAX. bea Se 
_. “Attorneys for: Defendant.?.’: 


The defendant in error joined issue on said first pen h 4 
filed demarrers and grounds of demurrer to said pleas nu. 
bered respectively 2, 3,4. These demurrers and grounds |; 
. —— a fay pps 
on pages 5 and 6 of the printed Record. 

Thereupon a trial by jury was had of the issues 
on said first plea. On the trial a bill of Green 
plaintiff in error was daly signed) sealed and allowelby 
a reing nig, sting e e 

dence introduced or offered on the trial, and the several © 
rulings and charges of the court and the rein of 
— mas wT a 
took exceptions during the trial. , i seat a 

On the trial the defendant in error offered to 
and read in evidence to the jury, under each count of N 


oe 


mile 


complaint, a written instrument which is masked’ ae 
No. 1 and is made part of the bill er 


words and figures following : 5 B 
mr Nai. 1 

„ Srarn oo ALABAMA, County of Montgomery :. ö 
“This ee which lo eee 
and entered into by and between — Belial) 


city of Montgomery, of the first part, and the Brush Neo- 
tric Association of St. Louis; Missouri, by their duly au- 
— agent, A. H. Reece, of the second part, witness- 
8 The said Ignatius Pollak agrees ub ip th the 
said Brash Electric Association of St. Louis the sum of 

_ seven thousand nine hundred and forty-two dollars, as fol- 
pe lows: Seven thousand dollars in cash on the execation of 
* this agreement, and the sum of nine hundred and forty-two 
= ___ dollars on the first day of January, 1884, in fall settlement 
— + and satistaction of all-dlaims and demands due by Pollak & 


: Montgomery, to the said Brosh Blectric Associa- 
dan of. St. Louis; and the Brosh Blectric Association 
eres to transfor or cause to be transferred to said Igna- 
* tins Pollak, without recourse, all the shares now held by the 


ae Brush Blectrio Association and the Brush Blectric 
&  Oomspany of Oleveland, Ohio, in the said Brash Blectrio 
Int and Power Company of Montgomery, Alabama. 

=? “*Becond. ‘The said Brush Blectric Association of St. 
Louis agrees to farnish to the said Ignatius Pollak one num- 
der 8 dynamo-electric machine, one automatic dial for cad 
Bo * and forty arc lamps of two thousand candle power 
. . ‘different styles, for which the said Ignatius Pollak 
‘¥ agrees to pay to the said Brosh Blectric Association of St. 
Dre of January, 1885, twelve por coat. of 
1 cost of said machinery as per card rate hereto attached, 
Ab by the -partics and made a part-of this sgreement, 


machinery. This twelve per cent., it is agreed by the 
es to be considered a rental of said machinery, dial and 
for the term of one year, and which are farnished to 
pablo tho bail Tgittins Pollak td comply with his contract 
, elie the ¢ — —— —— 
2 rere 


= 


Oo. and the Brush Blectric Light and Power Company of 


— 
r a 
-_ 
— 
« 
. 22 


ee card rete ia agreed by the parties to be the cost of 


— 
a - 


l — 


«Third. It te farther agreed. that fn ean the ddt) n, 
of Montgomery shall ‘conclude to 25% the Braarabende. 
light for the future. —— — 
of Montgomery, Alabama, after the —— 
of the present contract between sald Pollak spd-Oompeny 


the said Ignatius Pollak is. not to pay he 
cent., said twelve per cent. being a .separate.and 4 
arrangement, as 8 fair rental for the use ot said 
dial, and lamps by the sald Ignatius Pollak and # 
assumed by thé Brush Blectric Association in | 
same to the said Ignatius Pollak in case the aa 
of Montgomery shall conclude not to continue ligh — 
streets of Montgomery with the Boab dere Nght after 
the expiration of their present coutract with sald Pollak & 
Oo. 


“ Fourth. It is farther understood and agreed that in e 
the city council. of Montgomery shall not conclude te‘een- 
tinue lighting the streets of the sald city — 
with the Brush electric light after the erpiratiom . eat 
present contract with ni Pellak & Co. the said. me 
Pollak shall deliver the said dynamo-elestrio 
automatic dial, and said lamps by the first day of, 
1885, fully repaired and in good working order, to f 
Brush Electric Association of St. Louisa, at O 4 
or St. Louis, Missouri, as may be directed by thecaid Bi 
——— of St. Lonia, and. that the ttle 
property in and to said machinery, dial, and lam 
rr 


1 Ä between the parties thet i 
SB the delivery of anid dynamo-decttic machine, dial, and : 


cost.of said machinery, dial, and lamps as provided by this 
agreement, in the third clause thereof. 
Fifth. It is farther understood and agreed that the und 
Ignatius Pollak shall have the right to purchase from the 

said Brash Biectsio Association of St. Louis any machinery me 
and any piecesand parts of machinery which may be e- 
ry for repairing and keeping in working order the present ma- 
cliinery in said city of Montgomery and the machinery far- 
nished to him by this agreement at the same rates at which 
stich machinery and pieces and parts of machinery are sold 
-atthe time to other: private consumers by the said Brash 
etre Association of St. Louis. : 


in witness whereof the said Ignatius Pollak and Brush 
Hiectric Association of St. Louis, by their authorised agent, 
have hereanto set their hands this the 13th day of Novem- 


8 


8 
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Said written instrament was thus offered. in. evidence by 
defendant in error without any proof of its exeontion.,..It - <: 
was thus offered in evidence under each commen.ceuntjap 
well asunder the last or special count of the complaint. _ 
The, bill of exceptions states with PPh i lin — 
curred upoa said offer in evidence of said written, insire; 
ment, as follows : 

“The defendant, in the presence of ‘the: juny, daly. ob- 
rr 
offered as evidence far tho plains — any of So mneeagey © 

“let. I w 
— —— Eton 


“The defendant, in the presence of, te js sot 
to the introduction of sald. written instrament as.cfiredas 


evidence for the plaintiff’ under the e ox leat n 
the complaint upon the inllowing grounds :. 1 „1 oe 4 


‘ 


n That anid, written , — neh uae 
ment denied in shat ——— 


was not described. in said epecial or lant count 
admissible as evidence for plaintiff under that const... « 

. “The court overruled ench of the. 4 
tions of the defendant, to the introduetion of 
ment as oftered as aforesaid to be read. in 
jury by the plaintiff as evidence for the. plain! 


Gominon counts’ as well as under eald special count, and 
i ) ‘the plaintiff'did read in evidence to the jury said , 
ee written and to each of the foregoing rulings of 1 
ee. 2 ar gra Gee 

ment d the jury as evidence by the plaintiff, the defendant eo 
Waly excepted in the presence & hearing of the jury” “ST 

the Olerk of the City Council of Mont- 


~~ ee hem beter the making of 1 * 
. 9 November, 1883, between: the 


and thie Oy Cound! of: Montgomery to 
Of ‘tlie’ dy of Montgomery with eleetrie 
ines 1884; that there were about eighty 
| este und more than one hundred different streots 


only twenty-three (23) electric lights 1 
ran ‘werd or ever had deem used or employed in 
r lighting purposes; ‘that the remainder of 
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. e Nerereehs 
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— electro lights other than:the Biwwb este: 
which me jo 


755 
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oh 


United States electric light, and 


§ tem, but te Brosh. light, was. the aa oom. oy amt i “a 
peed UT bas pati Wett Caprice aes * e 
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eomplaint,.. - : ie A iin poroligenm hart bse 9 
f b An the other evidence introduced on the trial, ; jm 


8 inn No. 8, Bxbittt Na Brbibit 
. 8 ide 0. 3 and 

= — which mes ‘parte of the bill of exceptions, ie set 
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“2, The evidence adduced. on. the trial of:thin canna, 
2 ³ w yt 
dict under the apecial or last count of, , ene 
prices of the machinery or articles an fn he gemhante 

3 mentioned and chown in the last count of; the. sample: - 

: . The evidence een eee 

believed by the jury, does not entitle eee ‘@ yer- 

dict under the complaint for the prices of. the, mashineryer 

2 RES ene 

the leat. count cf thecnmplaint. . ; tie it dae 

. ‘The evidence — the. trial of, en 
believed by the jury, shows that the. cqntzast — 

the apecial or 2 

the contrags. heqween. 2 „ 
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— —— — thie tal 
05 er, tw thin; nn t e 
Re 1st. The said Oirenit Court of the United 


| Middle District . Anke erred in sustaining the anid de- 
marrér'to ald ples numbered 2. a . 1 
Ack The anid Oireult Ovart erred in sustaining the anid 

: Gemurrer un nid plea numbered 8. 0!) Z 
Sad. Nea Od Ooart ‘erred in sustaining the sald 

3 Lemmer to sald Pan wimicred 4. st | 

Auen. Tue Otrentt Oourt erred in allowing the said 
| written: thetrament bst forth in Bxhibit No. 1 to the bill of er- 
.  Ceptibnd; tbe vent in videos to the jury by the deftind- 
ant in error under the commion: counts of the 1 
ä 
ben Phe said! Olroait Court erred in ‘the anda 
. 
ceptions, to be read in evidence to the jury by the defend- 
ant in error under the and special ‘count of said complaint, 
eb heen in thd dun ef 
en, Be ald: Otivait Court erred’ tn ite eaid charge to 
he urn wien i. nt cet rh in the bill of exceptions ss 
"Wall as in this beWt."" e N, Atmen : | 
ti: Tue “eakd-‘Otronit' Court erred in its said charge 
it as Jey’ ati en Of defendant in error, a8 


ie? 1 


Len. “The said Ottotti ‘Oburt ‘erred in its refusal to give 
ae Sho seit charge in writing apmbered 2, asked by 


Peni ft I. 


One Cpt eme in in beni in give 
ee writing anmbered 3, asked by 
e bun et t owen 
e in ite Satans to give 
the Jury the eld ob charge in wating aombered 4, :asked 
.. his Furie Live pe ent : 


tai} 


r eae eee Oe x 
* 
* 5 4 


* 


E 
ih 
* 


— —ñ—äu — ene oe 


Dan 
be restored to all things which ee 5 
e 


1 * * 
anid judgment. 2 bo 
' N. sey 


Wen 


«A tae avr perk 
iin Oh Pee 


4 en Con ye ier? 
918. In dne ii Th dats 479171 111 le rere tt 1 
Tus contract betweed! the parties on when rechte 
sought on the trial of ‘this oe dre 0 


¢hinery deseribed in me card 1 
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to.the.parties:.to tb ant, there wan 
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to pay beth the amid cost and the said rental of “twelve per 
; cent." thereof.. The complaint as framed was adapted to a 
oe recovery. of the cost of the machinery, in cass the ssid 
ae adoption by enid city.council had been proved by the evi- 
dence; but the complaint as framed was not adapted to a 
recovery of the “twelve per cent.” as a rental. It does not 


machinery tho cost shown in said card rate. 

‘Whilst, the: complaint treats the plaintiff as liable pre- 
 Gisely aa if there had been ex unconditional eale to him of 
_ the machinery described in the contract at the cost thereof 
den in auld card. Tate, yet the last clause of the fourth 


. aa set out: in the complaint fails: to 
—ͤ—— — — 
mt the one upon the other, yet the contract 
art forth, in Rxhibit No. 1 to the bin 

bo dependent as well as mutual 
oi yoy syne parties... For example, 
fisnt. paragraph of, eald. Rxhibis. No, 1. 
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as described in the lust count of the complains: b 
De 
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anne 


plaintiff in error in any manner, or e 
him, any shate held by the defendant in“ 
———— — 
Electric Light & Bowser Company of Montani: With-. 
out such tranafer, ox offer e. nch tranafer, the defodant ta. 82 
error was not entitled to recover upon the contract set forth 
in said Exhibit No. 1; which was the only contract between 
the parties to this suit introduced or offered in evidence on aad 
the trial of this cause. To entitle the defendant in eur 


42 0 
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, recover, either under —— ̃ — 
cial count, upon a contract containing such dependent ep , 
nant or stipulation on its part, it was essential that the 
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f The evidence fails to show performance by & 
error of said stipulation or covenant to transfer to 
j in error any stock in the Montgomery or Alabame ¢ 
‘ tion, or any excuse for non-performance. The ev: 
shows, or tends to show, that the conduct of the 
in error, as disclosed in Exhibits No. 3 and No. 4 un 
| ä — 
defendant | error 
Wee uary, 1886, the machinery mentioned in sald 2 
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in Error to the Circuit Court of the United States, 
For the Middle District of Alabama. 


OCTOBER THRM, 1888. é. 


IGNATIUS POLLAK, Praurur m Error, 
v8. i 
THE BRUSH ELECTRIC ASS N OF Sr. LOUIS, Davann’t 1x Eanron. 


Brief and Argument of H. C. Tompkins, Counsel for Defend- 
ant in Error. 


a 


The suit in this cause was instituted in a court of law by 
a complaint which contained the common counts and a 
special count in assumpsit. The special count alleged that. 
the defendant below received from the plaintiff certain eleo- 
trio machinery under a contract by which the defendant 
agreed to pay the plaintiff as rental for one year 19. per cant 
on the cost of the machinery as fixed by a certain card rate 
attached to the agreement. The count further averred that 
it was further stipulated in said agreement thas if the City 
Council of Montgomery should conclude to adopt the Brash 
Electric Light for the future lighting of the streets of a 
city after the expiration of the contract they then had with | 
the defendant below, then the defendant would pay tothe 
plaintiff by the 1st of January, 1885, the cost of said ma- 
chinery as ascertained by said card rate and should not be 
required to pay the rental. | 


; 


The count then alleged that the City Oouncil did adopt 
such electric light for the lighting of the streets of the city 
of Montgomery, and that thereby the defendant became 
liable to pay to the plaintiff the amount ascertained by the 
said card rate to be the cost of said machinery ; namely, six 
thousand one hundred and eighty dollars. 

To this complaint the defendant filed four pleas. The 
first one was the general issue, denying each allegation con- 
tained in each count of the complaint. The second plea 
was a plea to the special count only. It averred that the 
defendant had not violated or broken the agreement set out 
therein, that he had not become liable or promised to pay 
plaintiff any money whatever, and that the City Council had 
not adopted the Brush Electric Light for the future light- 
ing of the streets, and that the city had not made any con- 
tract with the defendant. The third plea, by reference to 
the second, set up the same defense to each count as those 
set up in the second to the special count. The fourth plea 
was simply a repetition of the first, being nothing more or 
less than a denial of the allegations of the complaint. 

To the three last pleas the plaintiff below filed demurrers 
which were sustained by the court, and the ruling of the 
court on this poirt presents the first ere alleged as 
error. 

The special count in the case set out a noe contract, 
under which it is averred certain electric machinery, dial, 
and lamps, were furnished by the plaintiff to the defendant 
under a contract of rental. It averred that that contract of 
rental was, in case of the happening of a certain contin- 
gency, to be a contract of sule at a fixed price, to be paid at 
a designated time. It also averred that that contingency 
had happened. 

The second plea and the others demurred to did not deny 
the execution of this special contract. They did not deny 
that the contract was to be one of sale in a certain contin- 

gency. They undertook to deny in several different ways 
that the contingency had happened upon which the con- 


tract of rentel was to cease and the agreement was to be- 
come a contract of sale. . 

None of those pleas contained a single averment by way 
of confession and avoidance. Every averment was simply 
a denial of some allegation alleged in the special count and 
which the plaintiff, under the special count, was required to 
prove in order to entitle it to recover. There can be no 
doubt that the grounds of demurrer were well taken. The 
plea of the general iseue under the Code of Alabama “is an 
averment that the allegations of the complaint are untrue,” 
these special pleas contained nothing more. 

Code of Alabama 1886, § 2675. 


The pleas, it is evident, both upon reason and authority, 
were nothing more than pleas of the general issue. The 
law is well settled, both in this court and in Alabama, that 
the sustaining of demurrers to pleas setting up matters 
specially which can be availed of as well under the plea of 
the general issue, if error at all, is error without injury. 

See Kannady v. Lambert, 37 Ala. on p. 59. 

Chambers v. Clews, 21 Wall. on p. 317. 


SROOND. 
/ 

The plaintiff offered in evidence the original contract 
ferred to in the complaint. Under the statutes of Ala, 
bama it was admissible without proof of its execution. 
Code of 1886, § 2770. To ite introduction the defend- 
ant objected on various grounds, all of which may be classed, 
however, under two general heade—first, he objected. to it 
on the ground that it was not admissible as evidence under 
any of the common counts, and second, that it was not ad- 
missible under the special count because it was not the 
agreement described therein. 

As to the first objection, it might be sufficient to cay that 
if the contract was admissible at all, the question of whether | 
it would authorize a recovery under the common counts 


Cea a es 
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could not be raised by an objection to ite admissibility in evi- 
dence. That point could only be raised by a request for in- 
structions to the jury, but as it is raised in that manner, it 
might as well be disposed of here. 

It is clear that under the ‘contract, if the contingency had 
happened, upon the happening of which it was to become a 
contract of sale, then the defendant was liable to pay to the 
plaintiff a fixed and definite sum. The principle is certainly 
well settled in Alabama that whenever by the breach of a 
special contract, a person becomes entitled to recover a sum 
in numero, or which can be rendered certain by a calculation, 
then he is entitled to recover that sum under the common 
counts. 

See Holloway v. Tolbert, 70 Ala. 889. 

Beadle v. Graham’s Adm’r, 66 Ala. 99. 

Darden v. James, 48 Ala. 38. 
Columbia Bank v. Patterson, 7 Cranch, 299. 
Dermott v. Jones, 2 Wall. 1. 


2. Neither is there anything in the second ground of ob- 
jection. The contract given in evidence contained every 
term that was alleged in the special contract. It contained 
some words and perhaps some independent stipulations not 
bearing upon the questions at issue, which were not averred 
in the special count, but it was not necessary that they 
should have been. It was only necessary that the plaintiff 
should aver such of the terms and stipulations of the contract 
as bore upon the right of recovery asserted by him. As 
said by Ohambre, J., in Gotterill v. Cuff, 4th Taunton’s Re- 
porta, 285, in such a case, “It is sufficient to state so much 
of the contract as shows the particular promise for the 
- breach whereof he, plaintiff, complains. It is not necessary 
to act out the whole of a deed if it relates not to the mat- 
ter in issue.” The contract introduced in evidence did oon- 
tain every stipulation averred in the complaint. It did not 
have any other term or stipulation in it which in any man- 
ner had any bearing upon the question really at issue in 
this case, which was simply, had the contingency happened 


upon which the defendant agreed that the contract of rental 
should become a contract of sale and upon the happening 
of which he should become liable to pay for the property 
described a fixed and definite sum of money on a designated 
date. There was, then, no vcriance between the contract | 
offered in evidence and the one described in the complaint. 

Furgeson v. Harwood, 7 Oranch, 408. 

1 Chitty Pleading, mar. p. 614. 

1 Green on Evidence, § 67. 

Harrison v. Weaver, 2 Port. 542. 

Weaver v. Lapeley, 42 Ala. 601. 

McRae v. Raser, 9 Port. 122. 


8. The objection to the introduction of the proceedings 
of the City Council in relation to lighting the streets with 
the Brush light, was clearly untenable, and I do not deem 
it necessary to discuss it. The contract wag to become a 
oontract of sale whenever the City Council did a certain 
thing, namely, adopted the Brush Electric Light for light- 
ing the streets of Montgomery. Whether thas contingency 
had happened could be proved in the very nature of things 
only by proving what the City Council had done, and what 
they had done could be proved ouly by the minutes and re- 
cords of their proceedings. 


4. The remaining, and only remaining, question involved 
in this cause arises on the exception to the general affirma- 
tive charge in favor of plaintiff given by the court. 

The evidence was undisputed, and whether under that 
evidence the plaintiff or defendant was entitled to recover, 
was clearly a matter of law. The law is now, so far as this: 
court is concerned, too well settled to admit of a doubt that . 
whenever the testimony is of such a conclusive character 


that the court would be compelled to set aside a verdict. 4 


rendered in opposition to it, then it is its duty to withdraw 
the case from the jury by giving an affirmative charge in 


_ Council was to relate to something to be done by them 


6 


favor of the party in whose favor, from the evidence, the 
court, as a matter of law, would say the verdict should be 
rendered. 

Goodlet v. Louisville lt. R, 122 U. S. 391. 

Randolph v. B. & O. R R, 109 U. S. 478, 482. 


The question then, is, did the evidence in the case show 
that the contingency had happened which made the con- 
tract one of sale and bound the defendant to take the prop- 


- erty at the price agreed upon and specified in the contract 


iteelf ? 

The first clause of the contract has nothing to do with the 
question involved. By the second, the plaintiff agreed tu 
furnish to the defendant certain described property at a 
rental for one year at the rate of 12 per cent. on the cost of 
the property at a certain card rate shown by an exhibit at- 
tached to the contract, namely, six thousand one bundred 
and fifty dollars. The third clause contains the stipulation 
upon which the right of recovery depends, that is, that in 
case the City Council of Montgomery should conclade to 
adopt the Brush Electric Light for the future lighting of 
the streets of Montgomery after the expiration of a contract 
then existing between the defendant and the City Council, 
then the defendant was to pay to the plaintiff on the lst day 
of January, 1885, for said machinery according to said card 
rate and was not to pay the rental. 

Now, it is clear that the contingency on which the con- 
tract was to change from one of rental into one of sale, was 


that the city authorities of Montgomery should adopt the 
‘Brash Electric Light for the fature lighting of its streets. 


It is also clear that the action which it was contemplated 


that the City Coancil might take, and which, if it did take, 


was to make the contract one of sale, was to take place 
prior to the let day of January, 1885, for on that date the 


purchase price was to be paid. | 
Again, it ia apparent that the action taken by the City 
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alter the expiration of a contract which then existed bo- 
tween the city and Pollak, relative to lighting the streets 
with the Brash Electric Light. 

It is proved by the evidence and apparent from the.con- 
tract iteelf, that there existed, at the time it was entered 
into, a contract by which the defendant was lighting the 
streets of Montgomery by electricity. 

Now, what was intended by the expression “in case the 
Oity Council of Montgomery shall conclude to adopt the 
Brash Electric Light for the future lighting of the streets 
of Montgomery? It certainly did not mean that they 
should conclade to adopt those lights for all time to come, 
because by the very terms of the contract, whatever they 
did was to be done prior to the lst of January, 1885. 
There is no clause in the contract requiring that they 
should adopt that light as & means of lighting all the streets. 
The contract of course must be construed in all of its parts, 
and when we consider the other clauses relative to this sub- 
ject, in connection with the pérticular language above 
quoted, it is very evident what was iutended by the parties. 

At the bottom of the second.clause it will be noticed that 
it is recited that the particular property specified in the 
contract was facnished to enable the defendant to comply 
with the contract which he then had for lighting the streets. 
He ueeded this particalar machinery, dial, and lamps, to 
carry out his then present contract, not for the parpose of 
falfilling an enlarged contract. 

Then again, in the third clause, when stipulating what is 
to be done in event the contingency —that is to change the 
contract from one of rental to one of sale, does not cecar, 
this expressive language is used. “In case the said City 
Council of Montgomery shall conclade not to continue light- 
ing the streets of Montgomery with the Brash Electzic 
Light after the expiration of their present contract with the — 
said Pollak & Oo.,“ then the rent was to be paid; if the said 
City Council did not continue lighting the streets, then the 
contract was to be one of rental merely. This is the coa- 


verse of the first proposition, and it follows as a necessary 
logical sequence, that if the failure of the City Council to 
continue to light the streets with the Brush light was the 


contingency, upon the happening of which, the contract was 


to be one of rental, then the contingency under which it was 
to become one of sale, was, that the City Council should 
continue to light the streets with the Brush Electric Light. 

Now, to continue to do a thing, means to continue doing 
the thing in the future as it has been done in the past. 
They were not required to do a different thing from what they 
had done in the past, but simply to continue to do that thing 
which they had done in the past. If they continued in the 
fature an existing state of things, then the contract was to 
be one of sale. Otherwise, it was to be one of rental. 

This same idea is clearly expressed in the fourth and next 
succeeding clause of the contract, for there it is provided, 
that in case the City Council shall not conclude to continue 
lighting the streets after the expiration of their then pres- 
ent contract with Pollak & Co., then Pollak should retarn 
the machiuery, as provided in that clause. 

It seems perfectly clear, then, that what was meant by the 
parties, by the use of that expression, “in case the City 
Council shall conclude to adopt the Brush Electric Light,” 
was, that if the City Council should continue lighting the 
streets with the Brush system after the expiration of a con- 
tract then existing between itself and Pollak, then Pollak 
was to purchase the guods at the price specified. He ob- 
tained them in the first instance, as is declared in the sec- 
ond clause of the contract, in order that he might be able to 
carry out a contract which he then had with the City Coun- 
cil of Montgomery, and the parties in contracting, contracted 
clearly with the idea, that if that contract should be re- 
need, or if the City Council should continue to take even 

the same number of lights, that it then took, he would need 
the machinery for the purpose of enabling him to fulfill his 
contract, and the rental should then be converted into a 


No then, if this constraction of the contract be the cor- 
rect one, and it does not seem to me there can be any dont 
al it, had the contingency, upon the happening of which 
Pollak obligated himself to pay to the plaintiff below the 
amour specified in the contract, happened? Had the City 
Council concluded to continue lighting the streets of — 7 
gomery with the Brash Electric Light? . 

By reference to the e of tho ee off tit 
City Council and to the other evidence in the case, we Gnd, 
that the contract which existed between Pollak and the City 
Council for lighting the streets with electricity at the time 
the contract sued on was entered into, expired on the first 
day of November, 1884. On the 4th day of October of that 
year, Pollak called the attention of the City Council to that 
fact by his letter of that date, given in evidence, and asked 
that they take immediate action on it. In that letter, he 
states to the City Council that his anziety to know arise 
from the fact, that if that contract is not to be continued, | 
then he is to deliver the machinery which he had | 
from the plaintiff below in Cleveland, Ohio. ‘That ke 
clearly shows, that he construed the contract as meaning, 
that he was only to return the property in the event the 
City did not continue to. une the electric lights as it was then 
using them. 

He understood that if the City did continue the contest 
he then had with it for lighting the streets, he would need 
this machinery. This was on the 4th day of October. On 
the 6th day of October his communication was referred to a | 
committee of the Oity Council, and on the 8d day of Novem- 
ber that committee reported, recommending that the con- 
tract with Pollaak be renewed for one year. This recom- 
mendation was adopted by the City Council. 

It seems that no written contract was ever actually drawn 
up between the City Council and Pollak, but none was 
necessary. He made a written proposition . 
the 4th of October, to continue the contract. That 
sition was never withdrawn, and when the City 
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adopted the recommendation of the committee on the 3d 
day of November to continue the contract for one year from 
the Ist day of November, a valid and binding contract was 
made between the parties containing the same terms and 
stipulations as the contract existing at the time the agree- 
ment sued on was entered into. 

Oity Council v. Montgomery Water Works, 77 Ala. 248. 


But in addition to this, the proof showed that the city did 
continue to use the Brush Electric Light after the lst day 
of November, and that they monthly paid to Pollak, or to 
the corporation of which he was president, the price as 
fixed by the contract which terminated on the lst of Novem- 
ber, and that this use of these lights and receipt by Pollak 
or of his corporation, of the amount agreed to bi paid, had 
continued from the Ist day of November ap to t 16th day 
March, 1885, the day on which the suit was b: ught, and 
up to the day of trial. 


What was meant by the written contract by the use of the 
words “shall conclude to adopt the Brash Electric Light,” 
was for the Court to determine, and as said above, the evi- 
dence as to what had been done by the City Council was 
undisputed, most of it being matter of record. Then it was 
for the Court to say, and for the Court only, whether the 
contingency had happened which the Court, construing the 
written contract, should determine was to happen before 
the plaintiff could recover the purchase price of the prop- 
erty sold. The case was one clearly in which the Court was 
bound to charge either that the plaintiff or defendant should 
recover, and I think it is clear that under the evidence the 
contingency had happened that entitled the plaintiff to re- 
cover the amount of the card rate attached to the agree- 
ment, and that that contingency, namely, the failure of the 
City Council to continue lighting the streets with the Brash 
Electric Light, upon the happening of which the contract 
was to be one of rental for twelve months, and the property 
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was to be returned to Cleveland, Ohio, or 80 Louis, Mis- 
souri, bad never occurred. 


Si ice . the above 1 have obtsined from 
the clerk of this Court the printed argument of counsel for 
plaintiff in error. I find that in it is urged that defendant 
in error should not have récovered because—Ist. The com- 
plaint treats the sale as an uuconditional one, whereas the 
contract shows that the vendor was to retain * title until 
the property was paid for. 


ad. That the covenants were dependent and mutual, and 
by the last clause of the first paragraph defendant in error 
agreed to transfer certain stovk to plaintiff in error, and that 
it was not alleged or proved that this had been done. 


It is difficult to see the point in the first objection to the 
right of plaintiff below to recover. The fact that a contract 
of sale provides that the title to the property sold ahall re- 
main in the vendor until paid for, does not make the prom- 
ise of the vendee to pay any the leas unconditional and ab- 
solute. The vendor may, if he desires to do so, retake the 
property, or he may sue for the purchase- money; be has 
the option of pursuing the one course or the other; the 
vendee has no option at all. He has made s promies which, 
if the vendor chooses to treat it as such, is an unconditional 
obligation to pay. The principle here is the same ag. that 
declared in MoRae v. Raser, supra. There a note was de- 
clared on as an unconditional promise to pay. It contained 
a stipulation authorising the maker to satisfy it by the de- 
livery of specific articles ; yet it was held that there was no 


variance between the note declared on and the one. intro- 


duced in evidence. There the maker did have at one time 


an option ; he had the right to satisfy the 9 
ing property, provided he exercised the right on the day af 


. the maturity of the paper; not having exercised the right, 


then the obligation to pay money became absolute, if the 
payee of the paper desired so to treat it, a fortiori, that 


\ 


“= 
. 
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must be the case where no option is given to the maker, but 
he promises to pay, and the payee retaius title as a secarity. 
As between the vendor and vendee the sale is at the option 
of the former, unconditional. 

Whitehead v. Lane, 72 Ala. 39, 42. 

Lowery v. Peterson, 75 Ala. 109. 


The second ground of objection is, to my mind, equally 
, untenable. It is argued that the right to demand payment 

for the property, even in the event the contingency had hap- 
pened which converted the rentul into a sale, was dependent 
upon defendant in error transferring and causing to be 
transferred certain stock held by it and the Brush Electric 
Company of Cleveland, Ohio, in the Brush Electric Light 
and Power Company of Montgomery, Alabama, provided for 
in the first paragraph of the contract. That paragraph 
contains mutual promises—a promise on the part of plain- 
tiff to pay a certain sum in full settlement and satisfaction 
of all claims and demands of defendant in error against 
Pollak & Oo. and the Montgomery corporation, and a prom- 
ise on the part of defendant in error to transfer the stock. 
These promises have no bearing upon or connection with 
the part of the contract upon which defendant in error 
based its right of recovery. They are not even as relates to 
each other dependent covenants. A certain time is desig- 
nated in which the money is to be paid; no time is desig- 
nated for the transfer of the stock. Then, even granting 
that the payment of the money therein promised was in 
consideration of the transfer of the stock, which is certainly 
not clear, the transfer of such stock was not even a condi- 
tion precedent to the payment of that money. 

Goldsborough v. Orr, 8 Wheat. 217. 
Walker v. Clay, 21 Ala. 797. 


If what is stated above is the proper construction of the 


stipulations contained in the first paragraph as they relate 
one to another, a fortiori it must be that the stipulations 
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contained in the several paragraphs of „ 
tirely independent of each other. The contact on the past 
of plaintiffin error was to purchase the property at a dere 
e 
Council of Montgomery did a certain act, not on o⁰n,,,ʒ, 
that defendant in error should do those things which it 
contracted to do in the first paragraph. There is in the %,] 
tract no terms which import that the doing of the thing 
provided for in one paragraph is’ a condition to the ding 
of a thing provided for in another, or expressly 3 
of the covenants in any particular dopeodent apan actin = ce 
The failure of the one party to tener the stock would Bok 3 
go to the whole consideration of the. undertaking to pay a 
certain price for the property, that property was the-con- - 
sideration for the promise to pay the money coed fe wad 
not the transfer of the stock. If there was breach of ‘the’ 
undertaking on the part of the defendant in error with x 
erence to the transfer of the stock that breach could he * 
been set up by a special plea and the damages’ nm — 
thereby recouped, but such breach could not possibly Bigee 
been a bar to this action. 

P. W. & B. R R Co. v. Howard, 18 How. 807, 889. 

Emigrant Oo. v. Adams County, 100 U.S. 61. 

Hill v. Bishop, 2 Ala. 920. 

1 Chitty on Pleading, mar. p. 923-4: | | | iM 

Portage v. Cole, 1 Wms. Saunders, 310. | ) 1 

Crawford v. Weston, 181 Mass. 283. 9 


The provisions of the contract are severable. Give it % 
most favorable construction for the plaintiff in error and it _ * 
is a contract for the sale of several and distinct articles:of — 1 
property, and the right to recover for one is not — : 


3. os 
Sie 


on performance as to the other. es 
Lucsco Oil Oo. v. Brewer, 66 Pa. St. 361. 5 3 
Quigley v. De Has, 82 Ib. 267, 278. 2 
Scott v. Kittaning, 89 Ib. 231. . 5 


Johnson v. Johnson, 8 B. & P. 102. 
Young & Conant Mi"g Oo. v. Wakedeld, 191 Mase. 1. 


It is unnecessary to notice the numerous instructions 
asked upon the right of plaintiff below to recover on the 
common counts. It is clear that if the evidence showed 
that defendant below was liable to pay plaintiff a sum in 
numero under a special contract it could fecover on the 
common counts. But under any construction the record 
shows that defendant in error is entitled to a verdict and 
another trial must result in the same way. That being the 
case this court will not reverse, although there may have 
been error in some of the rulings of the court below. 

Barth v. Clise, 12 Wall. 400. 

Philpot v. Gruninger, 14 Wall. 570. 
Walbrun v. Babbett, 16 Wall. 577. 

Chambers Oo. v. Olews, supra. 

O. M. St. P. R. R. v. Boss, 112 U. S. 377, 395. 


It is respectfully submitted that this is a proper case for 
damages under 23rd Rule of this court. The evidence of 
the superintendent of the works of plaintiff in error showed 
that he had used the property purchased of defendant in 
error continuously from the time it was received up to the 
day of trial. Record, pages 9-10. 

Desty’s Federal Procedure, pp. 664-5. 

Pennywit v. Eaton, 15 Wall. 382. 

Hall v. Jordan, 19 Wall. 271. 

Insurance Co. v. Huchbergers, 12 Wall. 164 

Prentice v. Pickersgill, 6 Wall. 611. 


The plaintiff in error introduced no evidence in the court 
below; admitted his acceptance, retention and continuoys 
use of the property of defendant in error, and by this a; veal 
has kept it out of the use of its money for over three years, 
besides having put it to great additional expense. 

H. OC. TOMPKINS, 
Counsel for Plaintiff in Error. 


